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LOSS ON FORGED CHECKS DUE TO METHOD OF BALANCING 
PASSBOOKS 


The system of returning canceled checks with a statement of ac- 
count to each depositor once a month, which has been adopted by 
many banks, operates to protect the banks from liability in paying 
forged checks. A bank which pays a cheek bearing a forgery of a 
depositor’s signature is liable to the depositor for the amount. But, 
when the bank renders a statement of the account to the depositor, 
he is under an obligation to examine it and to report any irregu- 
larities which he finds. 

If he does not bother to examine the account he is charged with 
knowledge of anything that an examination would have disclosed in 
the way of forged checks paid by the bank. And, if other checks 
are subsequently forged by the same agency, the bank is _ re- 
lieved from liability as to them. While this situation does not 
arise every day, it does happen and when it happens a substantial 
sum is usually involved. 

There are a large number of banks, which have no fixed rule as to 
the time of balancing depositors’ accounts and sending statements. 
The depositor brings in his passbook to be balanced when he feels 
so inclined. The statement is made up and the depositor calls at the 
bank for it at his convenience. Banks which use this method will be 
interested in the decision of the Supreme Court of Alabama, McCarty 
v. First National Bank, published among the legal decisions in this 
issue. 

A novel question was presented to the court. The question was 
whether a depositor, who has left his passbook at the bank to be bal- 
anced, is under any duty to eall for it again within any particular 
time—whether his neglect to go back for the book for a couple of 
months makes him responsible for knowledge of forgeries disclosed 
by the account and absolves the bank from liability for forged checks 
paid while the passbook was awaiting the depositor’s call at the 
bank. 


The court observed that this is the first time this particular ques- 
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tion has been raised in any American court. It held that a depositor 
having left his passbook for balancing, is under no obligation to cal! 
or send for it and that he is not charged with knowledge of the 
contents of the bank’s statement until the statement and the can- 
celed checks are placed in his hands. 

The total amount involved was $9,690, and, under the decision, 
the liability is placed on the bank. 

This is how the trouble came about. In January, 1915, W. C. 
McCarty, a business man of Birmingham, Ala., opened an account 
in a bank in that city. This was his reserve account, in which he 
deposited and withdrew substantial sums. His regular checking ac- 
count was kept elsewhere. 

One Carney was an acquaintance of MeCarty’s son. His social 
relations with MecCarty’s son gave him access to MeCarty’s office. 
He made use of this opportunity to forge checks against MeCarty’s 
account. On March 5, 1917, he wrote and collected the first of a 
series of forged checks. Thereafter he forged and put through one 
or two checks a month down to September, 1917. On September Ist 
he forged a check for $800 and on the 10th one for $500. On the 
24th of that month he forged another $500 check, but this resulted in 
overdrawing the account and his criminal acts were thereby brought 
to light. Carney made all of the checks payable to the order of Me- 
arty’s son and indorsed them in the latter’s name before presenting 
them at the bank. 

As already intimated, the reason why the forgeries were not dis- 
covered earlier and the point on which the bank’s responsibility 
turned, rested in the bank’s method of balancing its customers’ ac- 
counts and rendering statements to them. 

The bank, it seems, had no definite rule in this regard. Depositors 
brought in their passbooks when and as often as they pleased. The 
accounts were promptly balanced. The canceled checks and the state- 
ments were placed in the books and they were arranged in alpha- 
betieal order at the bookkeeper’s window, to be called for later by 
the depositors. The bank requested its depositors to have their ac- 
counts balanced every thirty days, but this was not enforced as a 
regulation. 

The head bookeeper testified that ‘‘the custom of the bank as to 
passbooks was for the customer to call for the passbook at the pass- 
book window. There was no rule requiring the books to be bal- 
anced. They left their books at any time they wanted to, and ‘some- 
times ran a year or two before they were balanced, and I have had 
books to come in that had not been balanced for eight or tem 
years.’”’ He also stated that ‘‘a great many passbooks were left 
there for months at a time after being written up’’. 
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McCarty had his book balanced on February. 24, 1917. This was 
prior to the payment of the first of the series of forged checks. After 
this he did not again leave it at the bank until July 3rd. The book 
was ready for him, with the canceled checks on July 5th, but it was 
not called for until September 4th following. And then MeCarty 
piaced it in his safe without examining the statement of the can- 
celed checks. In this way he remained in ignorance of what was 
happening to his account until the presentment of the overdraft 
check, already mentioned, on September 24th. 

The checks forged down to July, 1917, aggregated $2,400. The 
bank did not dispute its liability for these and voluntarily paid the 
amount to its depositor MeCarty then sued the bank for $7,290, the 
balance of the amount paid out on the forged checks. The bank 
eontended that the depositor, after having left his book at the bank 
on July 3rd, was bound to call for it again within a reasonable time, 
and that his neglect in this respect relieved the bank from liability 
for checks subsequently forged. The trial court agreed with this 
contention and, after charging the jury that a depositor is bound to 
examine a statement rendered to him by the bank to see whether any 
forgeries are included, charged further: ‘‘And I charge you that he 
also owes the further duty, and that is if he leaves his bank book to 
be balanced and statements rendered, it is his duty to eall for his 
bank book and statement and canceled checks within a reasonable 
time thereafter; . . . and if the plaintiff in this case failed to call 
there in a reasonable time and without good excuse to get the book, 
that would be a good defense to the extent that the defendant suf- 
fered damage after the expiration of a reasonable time.”’ 

Acting upon this instruction from the court the jury rendered a 
verdict to the effect that the bank was not liable, except for one 
$550 check, probably a check which the bank paid within a day or 
two after McCarty left his book to be balanced. 

The depositor appealed from this decision, and the higher court 
held that the charge of the trial court to the jury did not represent 
the law. ‘‘If,’’ said the appellate court, ‘‘the bank, for its own pro- 
tection, desired to charge him (the depositor) with knowledge of. its 
dealings with his account, and to have his assurance, express or im- 
plied, that those dealings were authorized, and might be safely re- 
peated in the future, it could and should have rendered the statement 
by actual delivery of the book and vouchers to the plaintiff.’’ The 
judgment of the trial court was accordingly reversed and the cause 
remanded for a new trial. 

This case shows clearly the protection which a bank derives from 
sending its depositors periodical statements of account. A statement 
sent to the depositor at the end of March, 1917, the month in whiek 
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the first of the forged checks went through, would have placed upon 
the depositor the responsibility for all forged checks paid by the 
bank after the receipt of the statement by the depositor. 


SERBPS 
SPENDTHRIFT TRUSTS 


The Connecticut decision, Carter v. Brownell, published among 
the legal decisions in this issue, involves a spendthrift trust. It was 
held that the trust under discussion in that case was not valid as a 
spendthrift trust because it failed to expressly provide that it was 
created for the support of the beneficiary or his family. 

A spendthrift trust, as the name implies, is a trust created for 
the benefit of a spendthrift. The person, who establishes such a trust. 
usually has two objects in view. He desires to limit the beneficiary 
to the use of the income of the trust fund and to keep the principal 
beyond his reach, and he further desires to keep both income and 
principal out of the reach of the beneficiary's creditors. If the ben- 
eficiary of such a trust could borrow on the credit of income to be 
received, it is quite clear that his natural aptitude for spending 
would defeat the very object of the trust. 

The spendthrift is a familiar character in American law and one 
whose rights the law takes pains to guard. In some states he is 
honored with a statutory description and his pedigree is made a mat- 
ter of record. In New Hampshire there was a statute declaring a 
spendthrift to be a person, “likely to be put under guardianship by 
reason of excessive drinking, gaming, idleness or vicious habits of 
any kind,’’ and a statute in Maine recited that he and his kind were 
those ‘‘who so spend or waste their estate as to expose themselves or 
families to want or suffering, or their towns to expense”’ 

The validity of a spendthrift trust depends largely upon the state 
in which the question arises. In some of the states the law will not 
permit the creation of a trust in such manner that the income can- 
not be subjected to the payment of the beneficiary’s debts. But the 
dectrine in most of the states is that it is lawful to create a trust 
for the life of the beneficiary, with the provision that the latter shall 
receive the income, either in fixed amounts or at the diseretion of the 
trustee, and that the income shall not be subject to transfer by the 
beneficiary or liable for his debts. 

Much has been written both for and against the validity of this 
class of trusts and most of the argument centers around the rights 
of creditors. The prevailing argument is that the rights of creditors 
are in no way affected. The owner of property has the right to dis- 
pose of it in accordance with his own wishes. If he chooses to pro- 
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vide for the support of a person, whom he considers incapable of 
self-support and unqualified to handle money, there is no reason why 
he should not do so. If, to accomplish his purpose, he deems it 
necessary to provide that the fund shall not be subject to the pay- 
ment of the beneficiary’s debts, there is no sound argument why this 
should not be done. Nothing is thereby taken away from existing 
creditors. And if future creditors deal with the beneficiary in the 
hope of collecting out of the income of his trust, they are the vic- 
tims of their own ignorance and folly. 

The United States Supreme Court, in the case of Nichols v. 
Eaton, 91 U. S. 716, said: ‘‘In this country all wills or other in- 
struments creating such trust estates are recorded in public offices 
where they may be inspected by everyone; and che law in such eases 
imports notice to all persons concerned of all facts which they 
might know by inspection. Wherefore it appears by the record of a 
will that the devisee holds this life estate, or income, dividends, or 
rents of real or personal property, payable to him alone, to the ex- 
clusion of the alienee or creditor, the latter knows that, in creating 
a debt, with such person, he has no right to look to the income as a 
means of discharging it. He is neither misled nor defrauded when 
the object of the testator is carried out by excluding him from any 
benefit of such a devise.’’ 

In some of the states statutes regulating the creation and validity 
of spendthrift trusts have been enacted. The New York statute, 
which has been copied in other jurisdictions, protects the beneficiary 
to the extent of an amount sufficient for his support and allows his 
creditors to take the rest. The statute is Section 98 of the Real 
Property Law and reads as follows: ‘‘Where a trust is created to 
receive the rents and profits of real property, and no valid direction 
for accumulation is given, the surplus of such rents and profits, be- 
yond the sum necessary for the education and support of the bene- 
ficiary shall be liable to the claims of his creditors in the same man- 
ner as other personal property, which cannot be reached by exe- 
eution.”’ 


IES 
EMPLOYEE’S FIDELITY BOND 


The clauses placed in bonds issued to banks by surety companies 
are generally there for the purpose of protecting the sureties under 
certain circumstances. They recite the conditions under which the 
surety shall be liable and operate as a limitation on such liability. 

The case of Bank of Willow Lakes v. Syverson, recently decided 
by the Supreme Court of South Dakota and published among the 
legal decisions in this issue, is an instance wherein the surety was 
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not protected by certain clauses on which it relied, when sued by the 
bank to which the bond had been issued. 

At the time when tne bond was issued one Syverson was eashier 
and Flindt was assistant cashier. The bond undertook to protect 
the bank from losses through the dishonesty or fraud of these two 
‘‘employees’’ in the amount of five thousand dollars each. 

The bond contained a provision that the bank might, ‘‘at any 
time, transfer any and every employee for whom the company is or 
may become, during the continuance of this bond, surety hereunder, 
from one position to another, and shift such employees about at 
pleasure, without notice to the company and the company shall be 
liable and remain liable,’’ ete. 

When the bond was issued Syverson, the cashier, owned ten 
shares of stock out of the bank’s total of fifty. About two years 
later, when the stock had been increased to one hundred shares, the 
cashier and assistant cashier became owners of eighty shares. And 
about this time the cashier became president of the bank and the 
assistant took the post of cashier. 

In an action on the bond by the bank to recover losses sustained 
by the bank through the wrongful acts of the bonded officers the 
surety contended that the change in the official position of the of- 
ficers and in the management and control of the bank so altered the 
risk assumed by the surety company as to release it from liability. 
The company’s argument proceeded upon the theory ‘‘that Syverson 
and Flindt, as majority stockholders, having elected themselves as 
majority directors, and, as majority directors, having elected them- 
selves cashier and assistant cashier, are no longer employees, within 
the meaning of the bond, but have become, in substance and fact, 
the owners and managers of the bank itself.’’ 

It was held that the various changes noted had no effect on the 
surety’s liability. ‘‘It must be assumed,’’ said the court, ‘‘that the 
indemnitor, by consenting that the employees, whose integrity is 
guaranteed by its bond, might at any time be shifted from one posi- 
tion to another at pleasure, without notice to the company, and that 
the company should remain liable as fully and to the same extent 
as if no transfer had been made, either assumed that such change in 
itself involved no increase of hazard, or that it intended to waive 
any increased hazard which might be supposed to arise from such 
changes. Under this provision in the policy, the mode in which 
such changes might be accomplished would seem to have been con- 
sidered wholly immaterial, for the reason that neither the applica- 
tion nor the policy contains any provision which limits either the 
conditions upon or the means through which such changes might be 
effected, one of which was a possible change in stock ownership.”’ 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN E. BRADY 


(Editor’s Note—This is the seventh of a series of papers, presenting in 
question and answer form the law of banking and negotiable instruments. The 
questions and answers, as given in this series, form part of a book, by Mr. W- 
R. Morehouse, Assistant Cashier of the Guaranty Trust & Savings Bank, 


Los Angeles, Cal. In addition to questions of law Mr. Morehouse’s book con- 
tains questions on bank practice and business building.) 


NOTICE OF DISHONOR AND PROTEST 


Questions 


What is a notice of dishonor? 
What is the object of giving notice of dishonor? 
What is the effect of failure to give notice of dishonor? 


Upon presenting a note payment is refused and the holder 
finds that he cannot enforce it against the maker because the latter 
is a minor. He fails to give notice of dishonor to the indorser. Is 
the indorser thereby discharged? 


5. To whom must notice of dishonor be given? 


6. Is a notice given to the agent of a drawer or indorser suffi- 
cient? 


7. Is a notice served upon an indorser’s financial agent valid? 


8. A notice of dishonor intended for a corporation was served 
personally by leaving it at the ecashier’s window. Was this a suf- 
ficient service? 

9. A makes his note payable to B and offers it to B for dis- 
eount. B refuses to discount it without the indorsement of a re- 
sponsible party, whereupon A secures C’s indorsement on the note. 


A is unabie to pay at maturity. Is C liable without being given no- 
tice of dishonor? 


10. Is an accommodation indorser entitled to notice of dishonor? 


11. Is notice of dishonor required to hold the indorser of a non- 
negotiable instrument? 


12. One who signed a promissory note on the back before its de- 
livery to the payee wrote the words ‘‘as surety’’ after his signature. 
Is he entitled to notice of dishonor? 

669 
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13. A and B, who are partners, sign a bill of exchange as 
drawers. The bill is presented at maturity and payment is refused. 
The holder gives notice of dishonor to A alone. Can he hold the 
firm liable on the bill? 


14. Where two persons are jointly liable as drawers or indorsers, 
is notice to one of them sufficient? 


15. When a person has been adjudicated a bankrupt, or an in- 
solvent, or has made an assignment for the benefit of his creditors, to 
whom should a notice of dishonor for him be given? 


16. When the indorser or drawer of a negotiable instrument is 
dead, to whom should notice of dishonor be given? 


17. The indorser of a note is the president of the bank which 
holds the note at maturity. Is he entitled to formal notice of the 
dishonor of the note? 


18. A draws his check against insufficient funds and has no 
agreement or understanding with the bank for the payment of the 
check. Is he entitled to notice of dishonor? 


19. Is the indorser of a bill of exchange drawn on a minor enti- 
tled to notice of dishonor? 


20. Where a note is made or a bill is accepted for the accommo- 
dation of an indorser, is he entitled to notice of dishonor? 


21. A bill of exchange, payable thirty days after date, is prompt- 
ly presented for acceptance, and acceptance is refused. The holder 
gives due notice of non-acceptance. At maturity the holder presents 
the bill for payment, and payment is refused. Should he give notice 
of non-payment in order to hold a drawer or indorser? 


22. The holder of an instrument, indorsed by A and B in the 
order named, gives notice of dishonor to both A and B. B is com- 
pelled to pay the instrument to the holder. Can he hold A liable 
without having himself given notice to A? 


23. The holder of an instrument, indorsed by A and B in the 
order named, gives notice of dishonor to B, and the latter thereupon 
gives notice to A. Has the holder any rights against A? 


24. The holder of a check presents it for payment in due time, 
but payment is refused because of the insolvency of the drawee bank. 
If the holder neglects to give notice of dishonor to the drawer is the 
latter discharged? 


25. What is the general rule with regard to the form of a notice 
of dishonor? 
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26. Is a verbal notice of dishonor valid? 


27. Must a written notice of dishonor be signed? 


28. Does the fact that a notice of dishonor erroneously describes 
the instrument render the notice invalid? 


29. Does the fact that a notice of dishonor gives the date of the 
dishonored instrument incorrectly affect the validity of the notice? 


30. Is it necessary that a notice of dishonor state expressly that 
the sender looks to the party notified for payment? 


31. Is a notice of dishonor given by telephone valid? 


32. The indorser and holder of an instrument reside in the same 
town. The instrument is dishonored and the holder serves notice 
personally on the indorser at his place of business. Within what 
time must the notice be given? 


33. The holder and indorser of a dishonored instrument reside in 
the same place. Within what time must notice be served, if given 
at the indorser’s residence ? 


34. May notice of dishonor be given through the mails where 
both parties reside in the same place? 


35. Where the holder and indorser reside in the same place, 


within what time must notice of dishonor be given if sent by mail? 


36. Where the party to send and the party to receive notice of 
dishonor reside in different places, within what time must notice of 
dishonor be given if sent by mail? 


37. A note is presented at the maker’s residence at 10 P. M. and 
payment refused. A notice of dishonor addressed to the indorser, 
who lives in another city, is deposited in the post office the following 
morning, but too late to go by the only mail on that day, which goes 
out at 6 A. M. Is notice given within time to charge the indorser? 


38. The holder of a note sends a messenger to give notice of dis- 
honor to an indorser, who resides in another place. Within what 
time must notice, served in this manner, be given? 


39. A, B and C are the indorsers of a note in the order named. 
The holder gives notice of dishonor to C. What steps must C take 
in order to hold A or B? 


40. When an indorser receives due notice of dishonor, within 
what time must he give notice to a prior indorser in order to hold 
him liable? 


41. Is the indorser discharged where a notice of dishonor sent to 
him by mail is lost in transit and never received by him? 
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42. Where the holder of an instrument claims to have duly sent 
notice of dishonor to an indorser does the fact that it was never re- 
ceived have any bearing on the question? 


43. Should a notice of dishonor, sent by mail, be deposited in 
the post office, or is it sufficient to place it in a letter box? 

44. Is a notice of dishonor delivered to a letter carrier within 
the proper time sufficient? 


45. Is it a compliance with the law to deposit a notice of dis- 
honor in a private ietter box, intended for outgoing mail, in a busi- 
ness office? 


46. Where a drawer or indorser adds his address to his signa- 
ture, to what place should notice of dishonor be sent? 


47. Where an indorser or drawer does not add his address after 
his signature, to what place should notice be sent? 


48. If a drawer or indorser lives in one place and has a place 
of business in another and his address is not given after his signa- 
ture, where should notice be sent? 

49. When the time for giving notice of dishonor arrived the 
indorser was away from home, sojourning at another place. Is it 
proper to send the notice to him at the latter place? 

50. Does the fact that a drawer or indorser is temporarily away 
from home prevent the sending of notice to his home address? 


51. Does a waiver of protest waive notice of dishonor? 


52. Where a waiver is embodied in an instrument whom does 
it affect? 

53. Where a waiver of notice is written over the signature of 
an indorser whom does it affect? 

54. The indorser of a note told the holder that he would pay it 
when it matured. Does this waive notice of dishonor? 


55. Where a note has been dishonored and the indorser there- 
after promises to pay it, is notice of dishonor waived? 


56. Where a stipulation waiving notice of dishonor is printed on 
the back of an instrument, does it bind all persons signing there- 
under or only the first one? 


57. Can a member of a partnership waive notice as to a note in- 
dorsed by the firm? 


58. Does a waiver of notice of protest waive notice of dishonor? 


59. What is the meaning of the term ‘“‘protest’’ as generally 
used? 
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60. What is the meaning of the term ‘‘protest’’ in a strictly 
technical sense? 


61. When is formal protest essential? 

62. What is a foreign bill of exchange? 

63. Is formal protest unnecessary where an inland bill of ex- 
change or a promissory note is dishonored by non-acceptance or non- 
payment? 

64. What is an inland bill of exchange? 

65. Is protest necessary in the case of a note made in New York, 
payable in New York, and indorsed in Virginia? 

66. Is it permissible to protest instruments other than foreign 
bills of exchange? 


67. What is the object of formally protesting an instrument 
where the law does not require protest for the purpose of charging 
the parties? 


68. Is protest necessary to fix the liability of any of the parties 
to a non-negotiable instrument? 


69. May a biil which has been protested for non-acceptance be 
subsequently protested for non-payment? 


70. Where a check, payable in the same state in which it is 
drawn, is protested, are protest fees recoverable? 


71. How should pretest be made? 


72. Is a certificate of protest valid where the netary’s signature 
on it is printed instead of being written? 


73. Is a certificate valid where it recites the day of present- 
ment, but not the hour? 

74. Is a certificate of protest valid which states that present- 
ment was made in a certain town, without stating at what place in 
the town the instrument was presented? 


75. <A certificate of protest recited that the instrument was pre- 
sented at the drawee’s place of business to the person in charge. It 
appeared that the drawee had two places of business in the same 
city. Was the certificate valid? 

76. How may a lost instrument be protested? 


77. Is it necessary to the validity of a protest that it be made 
by a notary? 


78. May a notary, who is a stockholder in a bank, act as notary 
in protesting paper belonging to the bank? 
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79. Does the fact that a notary is an officer of a bank disqualify 
him from protesting paper belonging to the bank? 


80. Is presentment by a notary’s clerk a sufficient presentment 
of the instrument upon which to base a certificate of protest? 


81. When should an instrument be protested? 


Qs 


In what circumstances may a certificate of protest be drawn 
up after the day of dishonor? 


83. What is meant by noting a bill? 


84. In what circumstances is delay in noting or protesting ex- 
cused? 


85. Does the insolvency of the acceptor before the maturity of 
the bill have any effect on the holder’s right to protest? 


Answers 


1. Notice that an instrument has been presented for acceptance 
or payment and that acceptance or payment, as the case may be, has 
been refused. 


2. A drawer or indorser, upon signing an instrument, engages 


that it will be accepted or paid, or both, according to its tenor, and 
that if dishonored he will pay the amount to the holder or to any 
subsequent indorser, who may be compelled to pay it. But this en- 
gagement is conditional upon the instrument being duly presented 
and due notice of dishonor given. 


3. The drawer or indorser to whom notice is not given is dis- 
charged from liability. N. 1. L., See. 160. 


4. No; the indorser, by indorsing, warrants the capacity of all 
prior parties to contract and he is liable on this warranty without 
notice of dishonor. He also warrants the genuineness of the instru- 
ment, the validity of his title, and that he has no knowledge of any 
fact that would impair the instrument. N. I. L., See. 115, 116. 


5. To each drawer and indorser. N. I. L., See. 160. 


6. It is if the agent had authority, express or implied, to receive 
the notice in behalf of his principal. N. I. L., Sec. 168. 


7. It has been held that the mere fact that a person is the finan- 
cial agent of ancther person does not authorize the agent to receive 
notices of dishonor. New York & A. C. Co. v. Selma Bank, 51 Ala. 
305. 


8. Not in the absence of proof that it reached a properly author- 
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ized agent or officer of the corporation. American Exch.’ Nat. Bank 
v. American, etc., Co., 92 N. Y. Supp. 1006. 


9. No. C is known as an irregular indorser, but his liability is 
that of an ordinary indorser and he is entitled to notice of dishonor. 
Shull v. Gladden, S. C., 95 S. E. Rep. 521. 


10. Yes. Braley v. Buchanan, 21 Kans. 274. 
11. No. Huse v. Hamblin, 10 Ia. 317. 


12. A surety is liable without notice of dishonor. Stephens v. 
Bowles, Mo., 206 S. W. Rep. 589. 


13. Yes. Notice to one partner is notice to the firm and this is 
so even though there has been a dissolution of the firm. N. I. L., 
See. 170. 


14. In such case each drawer or indorser is entitled to notice, 
and it has been held that notice to one of them alone will not charge 
even the one to whom the notice was given. People’s Bank v. Keech, 
26 Md. 521. 

15. To the person himself or to his trustee or assignee. N. I. L., 
See. 172. 

16. If the party giving notice knows of the death, the notice 
should be given to the executor or administrator of the deceased 
party, if there is one, and if, with reasonable diligence, he can be 
found. If there is no executor or administrator the notice may be 
sent to the last residence or place of business of the decedent. N. I. 
L., See. 169. . 


17. Yes. Frazee v. Phoenix Nat. Bank, Ky., 170 8S. W. Rep. 532. 


18. No; a drawer is not entitled to notice where he has no right 
to expect or require that the drawee will honor the instrument. N. 
I. L., See. 185. 


19. Not if he was aware of the drawee’s incapacity to contract 
at the time of his indorsement. N. I. L., See. 186. 


20. No: he is liable without notice. N. I. L., See. 186. 


21. Notice of non-payment is not required in such a case unless 
the bill has been accepted in the meantime. N. I. L., See. 187. 


22. Yes. Where notice is given by or on behalf of the holder, it 
inures for the benefit of all subsequent holders and all prior parties 
who have a right of recourse against the party to whom it is given. 
N. I. L., See. 163. West River Bank v. Taylor, 34 N. Y. 128. 


23. The holder can enforce the instrument against A. Where no- 
tice is given by or on behalf of a party entitled to give notice, it 
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inures for the benefit of the holder and all parties subsequent to the 
party to whom notice is given. N. I. L., See. 164. Linn v. Horton, 
17 Wis. 151. 


24. No; the drawer of a check is discharged by a failure to give 
him notice only where he has suffered a loss as a result of the neg- 
lect. Exchange Bank v. Sutton Bank, 78 Md. 577. 


25. The notice may be given in any terms which sufficiently iden- 
tify the instrument and indicate that it has been dishonored by non- 
acceptance or non-payment. N. I. L., See. 167. 


26. While it is usual and better to give written notice a verbal 
notice is sufficient. But in Kentucky a written notice is required. N. 
I. L., See. 167. 


27. Except in Kentucky a notice is not invalidated by the fact 
that it is not signed. N. IL. L., See. 166. 


28. A misdescription of the instrument does not vitiate the no- 
tice unless the party, to whom the notice is given, is, in fact, misled 
thereby. N. IL. L., See. 166. 


29. Not unless the party notified is actually misled by the error. 
Gill v. Palmer, 29 Conn. 54. 


30. No; the party notified should assume that much. Salomon v. 
Pfeister, N. J., 31 Atl. Rep. 602. 


31. The telephone is at best an unsafe method of giving notice. 
While it has been held in Tennessee that a notice by telephone is 
valid, providing the party giving it can prove that he talked with the 
indorser or his authorized agent, it has been held in New York that 
notice by telephone is ineffective. American Nat. Bank vy. Fertilizer 
Co., Tenn., 143 8S. W. Rep. 597. Matter of Boyle, 132 N. Y. Supp. 729. 

32. Before the close of business hours on the day following the 
dishonor. N. I. L., See. 174. 


33. Before the usual hours of rest on the day following the dis- 
honor. N. I. L., See. 174. . 


34. Notice may be given by mail irrespective of where the par- 
ties live. N. I. L., See. 167. 


35. It must be deposited in the post office in time to reach the in- 
dorser in usual course on the day following. N. I. L., See. 174. 


36. It must be deposited in the post office in time to go by mail 
on the day after the dishonor. N. I. L., See. 175. 


37. Yes. The Negotiable Instruments Law provides that. where 
notice is given to a party residing in another place by mail and 
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there is no mail at a convenient hour on the day after dishonor, it 
will be sufficient if the notice goes by the next mail thereafter. N. 
IL. L., See. 175. 


38. The notice must be given within the time that notice would 
have been received if it had been given by mail in accordance with 
the requirements of the Negotiable Instruments Law. N. IL. L., 
See. 175. 


39. He must give notice of dishonor to the one he wishes to hold 
liable. N. L. L., See. 178. 


40. The indorser receiving notice has, after the receipt of such 
notice, the same time for giving notice to antecedent parties that the 
holder has after the dishonor. N. I. L., See. 178. 


41. If the notice is duly addressed and mailed in proper time, 
the indorser is charged, notwithstanding any miscarriage in the 
mails. N. L. L., See. 176. 


42. Such fact is competent evidence on the question whether the 
notice was actually mailed. Union Bank v. Deshel, 123 N. Y. Supp. 
585. 

43. It is sufficient to place the notice in a letter box, provided 


the box is under the control of the post office department. N. L. L., 
See. 177. 


44. It has been held that such a notice is valid. Pearce v. Lang- 
fit, 101 Pa. St. 507. 

45. No. Townsend v. Auld, 28 N. Y. Supp. 746. 

46. The notice must be sent to the address given. N. L. L., See. 
179. 


47. It may be sent to the post office nearest to his place of res- 
idence, or to the post office where he is accustomed to receive his 
letters. N. I. L., See. 179. 


48. It may be sent either to his residence or his place of busi- 
ness. N. I. L., See. 179. 


49. Yes. N. L L., See. 179. 


50. No. First Nat. Bank v. Reid, Tenn., 58 S. W. Rep. 1124. 
51. Yes. First Nat. Bank v. Falkenhan, 94 Cal. 141. 


52. It is binding en all parties to the instrument, who would 
otherwise be entitled te notice. N. I. L., See. 181. 


53. It binds the indorser only. N. I. L., See. 181. 


54. Yes. Notice may be impliedly waived and a waiver is im- 
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plied from the indorser’s promise to pay. Sieger v. Second Nat. 
Bank, 132 Pa. 307. 


55. Yes. Notice may be waived after as well as before ma- 
turity. N. I. L., See. 180. 


56. It is binding on ali signing under it. Central Nat. Bank v. 
Sciotoville Co., W. Va., 91 S. E. Rep. 808. 


57. Yes. Seldner v. Mount Jackson Bank, 66 Md. 488. 
58. Yes. Continental Life Ins. Co. v. Barber, 50 Conn. 567. 


59. In the popular sense protest includes all the steps necessary 
to charge the drawer or indorser of a negotiable instrument with 
liability. 

60. In a strict sense protest means the formality of drawing up 


a certificate of protest after an instrument has been dishonored by 
non-acceptance or non-payment. 


61. Whenever a foreign bill of exchange has been dishonored by 
non-acceptance or non-payment it must be duly protested. N. I. L., 
See. 260. 


62. <A bill which is drawn in one state and payable in another 
state, or drawn in one country and payable in another country. N. 
I. L., See. 213. 


63. Protest is unnecessary. Presentment for acceptance or pay- 
ment and notice of dishonor will charge the drawer or indorser. 
N. I. L., See. 260. 


64. <A bill drawn and payable in the same state. Unless the con- 
trary appears on the face of the bill the holder may treat it as an 
inland bill. N. IL. L., See. 213. 


65. No. Corbin v. Planters’ Nat. Bank, 87 Va. 661. 


66. When any negotiable instrument has been dishonored it may 
be protested for non-acceptance or non-payment, as the case may be. 
N. I. L., See. 189. 


67. The laws of the different states frequently provide that a 
certificate of protest is presumptive proof of the facts therein certi- 
fied; so if action is brought on the instrument the certificate will 
often take the place of witnesses in establishing the evidence neces- 
sary to charge a drawer or indorser. 


68. No. Ford v. Mitchell, 15 Wis. 304. 
69. Yes. N. L L., See. 265. 


70. Protest being unnecessary in such a case protest fees are not 
recoverable. Wittich v. First Nat. Bank, 20 Fla. 845. 
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71. The protest must be annexed to the bill or contain a copy 
of it and must be under the hand and seal of the notary making it; 
it must specify: 1. Time of presentment. 2. Place of present- 
ment. 3. Fact that presentment was made. 4. Manner of pre- 
sentment. 5. Reason for the protest. 6. The demand made and 
the answer given, if any, or the fact that the draweee or acceptor 
could not be found. N. I. L., See. 261. 


72. Yes. Bank of Cooperstown v. Woods, 28 N. Y. 545. 
Yes. Cayuga County Bank v. Hunt, 2 Hill (N. Y.) 635. 
No. Duckett v. Von Lillienthal, 11 Wis. 55. 
No. Brooks v. Higby, 11 Hun. (N. Y.) 235. 


. Where a bill is lost or destroyed or is wrongfully detained 
from the person entitled to hold it, protest may be made on a copy or 
written particulars thereof. N. I. L., See. 268. 

77. No; protest may be made by any respectalée resident of the 
place where the bill is dishonored, in the presence of two or more 
credible witnesses. N. I. L., Sec. 262. 


78. Yes, but there are decisions to the contrary. Patton v. Bank 
of Lafayette, 124 Ga. 965. 


79. No. Dykman v. Northridge, 36 N. Y. Supp. 962. 
80. No. Ocean Nat. Bank v. Williams, 102 Mass. 141. 


81. The protest must be made upon the day of the dishonor of 
the instrument unless delay is excused. N. I. L., See. 263. 


82. Where the bill has been duly noted on the day of dishonor. 
N. IL. L., See. 263. 


83. Noting is the making by the notary of a memorandum of 
what occurs at the time of the presentment and dishonor. 


84. Where the delay is caused by circumstances beyond the con- 
trol of the holder and not imputable to his default, misconduct or 
negligence; when the cause of delay ceases to operate, the bill must 
be noted or protested with reasonable diligence. N. I. L., See. 267. 


85. Where the acceptor has been adjudged a bankrupt or an 
insolvent, or has made an assignment for the benefit of creditors, be- 
fore the bill matures, the holder may cause the bill to be protested 
for better security against the drawer and indorsers. N. I. L., Sec. 
266. 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


LOSS ON FORGED CHECKS DUE TO METHOD 


OF BALANCING PASSBOOKS 


any v. First National Bank of Birmingham, Supreme Court of 


Alabama. 85 So. Rep. 754 


A series of forged checks were drawn against the account 
of a depositor and paid by the drawee bank. Under the cus- 
tom of the bank its depositors brought in their passbooks to be 
balanced at such times as they pleased and ea!led for them at 
their convenience. During the time the forgeries were being 
committed the depositor left his book at the bank to be bal 
anced, but he did not call for it until two months later. The 
bank admitted its liability for the checks paid prior to the time 
when the book was left for balancing. But it contended that, 
having left his book at the bank, the depositor was under a 
duty to eall for his statement within a reasonable time, that if 
he had done so the forgeries would have been discovered and 
that his neglect to do so relieved the bank from liability for 
forged checks subsequently paid. The court held that the act of 
a depositor in leaving his passbook to be balanced places him 
under no obligation to call for it within any particular time, 
and that the bank was liable for forged checks paid prior to 
the time when the statement and canceled vouchers actually 
reached the hands of the depositor. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) § 359. 
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Appeal from Cireuit Court, Jefferson County; Romain Boyd, 
Judge. 


Action by W. C. MeCarty against the First National Bank of 
Birmingham in assumpsit. Judgment for defendant, and plaintiff 
appeals. Reversed and remanded. 

The plaintiff sues to recover $7,290 alleged to be due him from 
the bank as a balance on his checking account carried with the bank. 
The bank paid out the amount in question upon a series of checks, 
drawn in the name of the plaintiff, and shown to have been for- 
geries. The bank denies any liability for this money, on the ground 
that the plaintiff was guilty of negligence in failing to discover and 
report other forgeries of his checks by the same party on the same 
account, during a period just preceding the forgeries in question, 
whereby the bank was induced to pay the latter series later, and pre- 
vent it from having prompt recourse. The plaintiff, a business man 
of Birmingham, became a depositor of the defendant bank in Janu- 
ary, 1915. This was his reserve account, as to which his deposits and 
withdrawals were in substantial sums; his regular daily checking ac- 
count being kept elsewhere. 

One Carney, whose social relations with plaintiff's son gave him 
aceess to plaintiff’s office, began his series of forgeries against this 
account on March 5, 1917, drawing one or more checks each month 
down to September, when he drew September Ist a check for $800, 
September 10th a check for $500, and a check for a like amount on 
September 24th. The last check overdrew the account and led to the 
discovery of the forgery. The checks were all made payable to plain- 
tiff’s son, were ostensibly indorsed by him, and were presented by 
and paid to Jim Carney. The checks thus drawn and paid prior to 
July, 1917, aggregated $2,400, and this sum was repaid to plaintiff 
by the bank in October. Plaintiff’s bank book was balanced and re- 
turned to him, with his canceled checks, on February 24, 1917. He 
kept the book from then until July 3, 1917, when it was sent to the 
bank to be balanced. It was balanced and ready for delivery to the 
plaintiff along with the canceled checks on July 5th following, and 
was placed near the bookkeeper’s window, along with other similar 
books, to be delivered to plaintiff whenever he might eall for it. 

Testimony for the bank tended to show that plaintiff did not call 
for the book until September 4th following, on which date it was in 
fact delivered to his agent on eall; but plaintiff placed it in his safe, 
without examining it or the canceled checks, and plaintiff had no 
actual knowledge of the forgeries until September 24th, the date of 
the last forged check, which overdrew his account. The bank also 
had no knowledge of the forgeries until then informed by the plain- 
tiff. 
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Robinson, a bookkeeper at the bank, testified that when the pass- 
books were written up, with statements and canceled cheeks in 
them, they are placed at the window in alphabetical order. Certain 
business houses and firms and a few individuals have their accounts 
balanced every 30 days at certain times during the month. The bal- 
ance of the individual accounts were only balanced when parties left 
their books and called for them later. The bank had no rule to re- 
quire the balancing of a book at any particular time, but there was 
a request to have them balanced often or every 30 days. The bank 
did not require that rule or that request to be enforced. It is a fact 
that accounts ran for months or even years, without being balanced 
up. 

Barker, another bookkeeper, testified that the custom and prac- 
tice at that bank is for the customers to come to the bank and get 
their passbooks and written-up accounts. The bank had a form of 
post ecard that it used to mail out, saying that the statement had been 
there quite a while, prepared and balanced, and asking the customer 
to call and get it. These cards were not sent out to call attention to 
‘the books that had been lying there for an unreasonable length of 
time. These cards were used in cases where a great many checks had 
accumulated and were in the way, and the head bookkeeper would 
write them a card, just to get them out of the way. The bank did 
not have or employ any rule as to how long passbooks should be held 
in the passbook window after they were written up. That was en- 
tirely at the pleasure of the customer. There was no obligation on 
his part to come soon or late for the books, and the bank made no 
protest if the customer did not come promptly. 

Kitchens, the head bookkeeper, testified that the custom at the 
bank as to passbooks was for the customer to call for the passbook 
at the passbook window. There was no rule requiring the books te 
be balanced. They left their books at any time they wanted to, and 
*“*some books ran a year or two before they were balanced, and I 
have had books to come in that had not been balanced for eight or 
ten years.’’ A customer would eall for his book at any time that he 
came, and it was the bank’s duty to hold it until the customer or 
some authorized person came for it. It is a fact that a great many 
passbooks were left there for months at a time after being written 
up. The bank never raised any objection to those customers, and if 
anything came up that way they were willing to correct it at most 
any time. The bank did not take advantage of the book being left 
there for any considerable length of time. 

The vice-president of the bank testified that the bank had no rule 
requiring the writing up of any book at any particular time, nor 
did it seek to enforce any rule about asking for passbooks after they 
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were written up and ready for delivery by the bank. We could not 
compel customers to come and get their books. The bank had no 
system of delivery of bank books to customers by mail or messenger, 


especially in the city, but in some cases did send them to out of town 
customers. 


The trial judge instructed the jury as follows: 


‘*While it is the duty of the bank to know the signatures of its 
eustomers and depositors, the depositors also owe the bank certain 
duties by way of protecting the bank, and one of these duties . . . 
is, when its passbooks or checks are given him, to examine them, and 
if he finds any errors there, or forged checks, to notify the bank at 
a reasonable time.’’ 


To this he added: 


‘*And I charge you that he also owes the further duty, and that 
is, that if he leaves his bank book to be balanced and statements ren- 
dered, it is his duty to call for his bank book and statement and 
canceled checks within a reasonable time thereafter: . . . and if the 
plaintiff in this case failed to call there in a reasonable time and 
without good excuse to get the book, that would be a good defense 
to the extent that the defendant suffered damage after the expira- 
tion of a reasonable time.’’ 


Plaintiff had a judgment for $550, apparently for the amount of 
the check of September 10th. 

Allen & Fisk, of Birmingham, for appellant. 

Cabaniss & Cabaniss, of Birmingham, for appellee. 


SOMERVILLE, J.—In the case of First National Bank vy. Allen, 
100 Ala. 476, 14 South. 335, 27 L. R. A. 426, 46 Am. St. Rep. 80, it 
was said: 


‘*The correct principles by which the respective liabilities of the 
bank and depositor are determined are these: The bank is bound to 
know the signature of its depositors, and the payment of a forged 
check, however skillfully executed, cannot be debited against the de- 
positor. From the relations the depositor and the bank bear towards 
each other, there is a duty also upon the depositor to examine his 
accounts and vouchers, and to make known to the bank any im- 
proper vouchers or charges returned, and where injury results to the 
bank from the failure of the depositor to do his duty in this respect, 
the law holds the depositor liable for such injury, the result of the de- 
positor’s omission.’’ 


This statement of the law is unquestionably based upon sound 
reason, and is supported by practically all the authorities, which are 
collected in 7 Corp. Jur. 687, § 415, and notes. The most recent case 
in point is that of Hammerschlag Mfg. Co. v. Imp. & Trad. Nat. 
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Bank, 262 Fed. 266 (U.S. Cir. Ct. of Appeals), wherein the leading 
cases are reviewed at some length. A comprehensive and valuable 
discussion will be found also in National Dredging Co. v. Farmers’ 
Bank, 6 Pennewill (Del.) 580, 69 Atl. 607, 16 L. R. A. (N. 8.) 593, 
130 Am. St. Rep. 158, and many eases are collected in the note to 
Brown v. Bank (Va.), 17 Ann. Cas. 122. 

In all of the reported cases, this duty of diligence was imposed 
upon the depositor by reason of the fact that his passbook and ecan- 
celed checks had actually been returned to him, so that notice of 
the forgeries was placed in his possession, and knowledge of them 
thereby made immediately accessible. The rationale of the rule is 
that, having been furnished with the means of knowledge, it is the 
depositor’s duty to know; and, knowing, he is under the further 
duty of informing the bank of whatever he finds to be wrong. 

It is the contention of the defendant bank in the instant case, 
and the jury were so instructed by the trial judge, that when a 
depositor has called for a statement of his account, by leaving his 
passbook with the bank, and it is balanced by the bank, and is 
ready for delivery to the depositor, along with the canceled checks 
charged by the bank against his account, it then becomes the duty 
of the depositor to eall for the book and the checks within a reason- 
able time, failing in which he is in the same position as to imputed 
knowledge of forgeries, and as to negligence with respect to their 
disclosure to the bank, as he would be in if he had aetually received 
the book and the checks from the bank. The contention of the bank 
is, in short, that when the book and checks were thus prepared, pur- 
suant to the depositor’s request, and placed at the bookkeeper’s win- 
dow, where the depositor could get them upon demand, this was in 
law a constructive delivery to the depositor, with the same conse- 
quences in every respect as would have accompanied an actual de- 
livery. 

No ease in point, for or against this proposition has been cited 
by counsel, and, in view of our own unrewarded search for autheor- 
ity, we are inclined to aecept the statement, made by counsel for ap- 
pellant, that this case is one of first impression, at least in, American 
courts. It is clear that a depositor is not required to anticipate errors 
or irregularities in his account. and particularly the payment by 
the bank of forged checks;.and hence the law imposes upon him no 
duty to initiate an inquiry with respect to such matters, and, in the 
absence of an agreement, express or implied, between him and the 
bank, he is not bound to ask for a statement of his account at any 
time, but may rely upon the bank’s observance of all of its obliga- 
tions in the premises. There was no such agreement here, and the 
question is whether merely leaving his passbook to be balanced by 
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the bank imposed upon plaintiff the duty of calling for the book, and 
the canceled checks customarily returned therewith, in a reasonable 
time, or, indeed, at any time, under the penalty of releasing the bank 
from liability for the repetition of errors already committed. 

We are satisfied that the law, operating upon the mere relation of 
the parties, imposed no such duty upon the depositor, and, so far as 
we are advised, no court has ever so held. A statement of account, 
though prepared and ready for delivery, does not become a stated 
account, with legal consequences, until it is actually placed in the 
hands of the party to be charged, and, with knowledge of its pur- 
port, he has acquiesced in its correctness. Comer v. Way, 107 Ala. 
300, 19 South. 966, 54 Am. St. Rep. 93; 1 Corp. Jur. 679, § 250. Man- 
ifestly the balanced passbook could not have become a stated account 
until after its reception by plaintiff on September 4, 1914. The theory 
upon which a depositor is required to examine his balanced pass- 
book and his canceled checks within a reasonable time and with due 
care after they are returned to him by the bank, and to report errors 
and irregularities, if any there be, with reasonable promptness to 
the bank, is that, if he fails to do so, the bank may rightly presume 
that previous payments of checks were properly made upon the 
authority of the depositor, and that they have his sanction and ap- 
proval, and that, so presuming, the bank may be naturally induced 
to make similar payment of similarly forged or unauthorized checks 
in the future. But where the passbook and checks have not been 
actually returned to the depositor and remain in the custody of the 
bank, the reason of the rule entirely fails, since there can be no pre- 
sumption that the depositor has acquiesced in or approved an act or 
a course of dealing of which he has no actual notice or knowledge, 
and the bank cannot justly claim to have been misled by the con- 
duct of the depositor. 


The testimony of the officers of the bank shows that the bank 
had no system for the delivery of balanced passbooks to its local cus- 
tomers, other than at the bookkeeper’s window, upon the customer’s 
call in person or by agent. But it shows, also, that the bank had no 
rule, and never sought to enforce any, that its customers should call 
for their balanced passbooks and canceled checks at any time, except 
as their convenience or fancy might suggest. So, very clearly, the 
plaintiff was under no contractual duty, express or implied, or pre- 
seribed by any regular and well-known custom, to call for his book 
and vouchers at any particular time, or within any period of time 
that might be designated as reasonable, even if it were conceded that 
his breach of such an agreement could be visited with the conse- 
quences here insisted wpon by the bank. 

No doubt the bank discharged its duty to the plaintiff by bal- 
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ancing his passbook, and having it and the vouchers ready for de- 
livery at the window when called for. So far as the plaintiff's right 
to have a statement of account is concerned, that was in accordance 
with the prevailing custom, and if he failed to call for his book he 
could not complain of the failure of the bank to render him a state- 
ment. But that is not the question with which we have to do; and 
if the bank, for its own protection, desired to charge him with knowl- 
edge of its dealings with his account, and to have his assurance, ex- 
press or implied, that those dealings were authorized, and might be 
safely repeated in the future, it could and should have rendered the 
statement by actual delivery of the book and vouchers to the plain- 
tiff. 

We are not insensible to the reasons so ably and persuasively pre- 
sented by counsel for the bank in support of the contrary view; but, 
upon a very careful consideration of the question, we hold to our 
conclusion, as above set forth, as the sounder and better rule. It 
results that the trial court erred in the instruction given to the jury 
in this regard. 

It is suggested by counsel for the bank that the evidence fails to 
show that the bank was indebted to the plaintiff in any amount at 
the time this suit was brought, and that, not being entitled to re- 
eover in any event, the errors assigned were harmless. This sugges- 
tion is without merit, since it appears that the plaintiff’s balance on 
February 24, 1917, was $6,898.20, and that he afterwards deposited 
sums amounting to $1,500. If all of this was repaid to plaintiff, or 
paid out on his order, which does not appear, the burden was, of 
course, upon the bank to show it. Moreover, the payment of the 
forged checks by the bank may of itself support the inference that 
the amounts so paid out were on deposit to the credit of the plaintiff. 

It is unnecessary to consider other questions that have been 
argued, since they probably will not be presented again. For the 
error pointed out, the judgment will be reversed, and the cause re- 
manded for another trial. 


Reversed and remanded. 
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STREET RAILWAY AID BONDS INVALID 


City of Cincinnati v. Harth, Supreme Court of Ohio. 128 N. E. 
Rep. 263. 


The Constitution of Ohio provides that no municipality shall 
raise money for, or lend its credit to, any corporation or associa- 
tion. Under this provision it is held that a city has no power to 
issue bonds to raise funds for repairing and reconstructing the 
roadbed of a street railway, even though the cost is assessed 
against the railway company and the amount is made a lien 
against the company’s property. 


Error to Court of Appeals, Hamilton County. 

Action for injunction by one Harth, a taxpayer, against the City 
of Cincinnati and its fiseal officers. Demurrer to petition sustained 
by the superior court, and judgment of dismissal entered. From a 
judgment of the Court of Appeals, overruling the demurrer, and en- 
tering a decree of perpetual injunction, defendants bring error. Af- 
firmed. 

This was a proceeding brought in the superior court of Cincin- 
nati, praying for an injunction to restrain the city of Cincinnati 
and its fiseal officers from delivering to the trustees of the sinking 
fund certain assessment bonds issued for the proposed improvement 
of Freeman avenue by the furnishing of new rails and ties and the 
construction of new roadbed for the Cincinnati Street Railway Co., 
in conformity with certain ordinances passed by the city council, 
which bonds, issued pursuant to the provisions of Sections 3812—2 
and 3812—3, General Code, passed April 17, 1919 (108 O. L. pt. 1, p. 
215), the sinking fund trustees had agreed to purchase. 

The petition alleged that the plaintiff, Edward J. Harth, is a tax- 
payer of the city, and he qualifies himself to bring the suit as such; 
that the defendants Cincinnati Street Railway Co. and Cincinnati 
Traction Co. are Ohio corporations. It alleged the passage of a reso- 
lution by council requiring those companies to renew and replace 
rails, ties, roadbed, and track upon and along Freeman avenue; that 
on the 25th of November, 1919, the companies appeared and objected 
to the proceedings of council; that thereafter the council passed the 
ordinance in which it is recited that the tracks of the companies 
along Freeman avenue at the point stated had become worn out anéd 
defective, and requiring them to renew, replace, and reconstruct the 





NOTE—fFor similar decisions see Banking Law Journal Digest (Second 
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rails, ties, roadbed, and tracks therein; that the companies did 
not comply with said ordinance, and on December 23, 1919, the 


council passed an ordinance providing for the levying of a special 
tax or assessment against the companies and all of their property in 
the city to cover the cost of labor and material necessary for the re- 
newal, replacement, and reconstruction of the rails, ties, roadbed, 
and tracks, at the place indicated; and that as the companies did not 
comply with the ordinance the auditor of the city proceeded to issue 
said bonds. 

The defendants filed a general demurrer to the petition, which 
was sustained by the superior court, and, plaintiff not desiring to 
plead further, judgment of dismissal was entered. The cause was ap- 
pealed to the Court of Appeals, where the demurrer was overruled, 
and, defendants not desiring to plead further, a decree of perpetual 
injunction was entered. 





JOHNSON, J.—The constitutionality of the provisions of Sections 
3812—2 and 3812—3, General Code, passed April 17, 1919 (108 O. L. 
pt. 1, p. 215), in so far as they authorize a municipality to renew, re- 
place, repair, or reconstruct rails, ties, roadbed, or tracks of a street 
railway company, with money raised by the sale of the bonds of the 
municipality, is here involved. Section 6, Article VIII, of the Con- 
stitution, contains the following: 


TET EOE SEE 


“*No laws shall be passed authorizing any county, city, town or 

township, by vote of its citizens, or otherwise, to become a stock- 

H holder in any joint-stock company, corporation, or association what- 
ever, or to raise money for, or to loan its credit to, or in aid of, any 
such company, corporation, or association.”’ 





This constitutional provision was adopted by the people after 
painful and expensive experiences. Prior to its adoption, disastrous 
results had followed the investment of public money and credit in 
enterprises which were vainly supposed to be of benefit to the public. 
In the light of these experiences it was the deliberate judgment of 
the people that such aid to private or quasi publie enterprises was 
) unwise and must stop. This constitutional provision has been under 
consideration by this court in a number of cases, and the court has 
been constantly impressed with its duty to steadfastly enforce its let- 
ter and spirit. 

In Taylor v. Commissioners of Ross County, 23 Ohio St. 22, which 
mvolved the validity of a statute providing for the levy of a certain 
amount to be used in the construction of a part of a railroad, it is 
said at page 83: 


aad 





‘““The extent of such aid can make no difference. The mandate 
of the Constitution is, that sueh aids shall never be authorized. What- 
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ever is furnished must be exacted by taxation, and, whether the 
amount be large or small, to recognize the authority under which it 
is sought to be imposed would be to deny the protection guaranteed 
by the Constitution to every taxpayer.” 


In Alter vy. City of Cincinnati et al., 56 Ohio St. 47, 46 N. E. 69, 
35 L. R. A. 737, it is held: 


“‘A city must be the sole proprietor of property in which it in- 
vests its public funds, and it cannot unite its property with the 
property of individuals or corporations, so that, when united, both 
together form one property.”’ 


The United States Supreme Court had our constitutional previ- 
sion before it in Pleasant Township v. Aetna Life Ins. Co., 138 U. S. 
67, 11 Sup. Ct. 215, 34 L. Ed. 864, and accentuated its binding and 
salutary effect. It is there said at page 74 of 138 U. S., at page 217 
of 11 Sup. Ct. (34 L. Ed. 864): 


“The significance of its inhibition is read in the evil which it 
was intended to remedy. Common was the practice, theretofore, of 
issuing municipal bonds to aid in the construction of railroads. . 

So. when the people by their Constitution prohibited public aid to 
private corporations, obviously the thought was that all publie as- 
sistance to the building of railroads was prohibited.”’ 


This provision was recently under examination here in State ex 
rel Campbell, Pros. Atty. v. Cincinnati Street Railway Co. et al., 97 
Ohio St. 283, 119 N. E. 735, where we examined the genesis of the 
constitutional provision and the decisions of this court in cases in 
which it was involved. We there pointed out the purpose of the 
people to preserve the public funds from investment in the hazards 
of enterprises promoted by private or quasi public bodies. 

When the street railway company in this case secured the fran- 
chise which conferred upon it the right to construct its railroad in 
the street and operate it for the length of time named in the fran- 
chise, it secured property rights which cannot be taken away from it 
without due process of law. In Cleveland Electric Ry. Co. v. Cleve- 
land et al., 204 U. S. 116, 27 Sup. Ct. 202, 51 L. Ed. 399, it is held 
that in the absence of any provision to that effect in the original 
franchise the city granting a franchise to a street railway company 
eannot on the expiration of the franchise take possession of the rails, 
poles, and operating appliances. They are property belonging te the 
original owner, and an ordinance granting that property to another 
company, on payment to the owner of a sum to be adjudicated as its 
value, is void as depriving the owner of its property without due 
process of law. 
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The statute involved in the case at bar plainly and explicitly 
recognizes the property right of the street railway company. When 
the city issues and sells its bonds, and uses the money of the tax- 
payers for renewing, replacing, and reconstructing the rails, ties, 
roadbeds, and tracks in the street, all of this new construction and 
new property belongs to the company, to be used and dealt with in 
every way that it can use and deal with any of its property. The 
only way provided by which the city is to be reimbursed is by assess- 
ing against the company the cost of the things it gives to and does 
for the company, in addition to the declaration of the statute that 
the amount of the cost shall be a lien on the property of the com- 
pany; that is to say, it is a simple, plain loan by the city to the 
company of the amount of money needed for the purpose. The com- 
pany becomes indebted to the city for the money the city has spent 
on the company’s property. The company gets the property at once. 
It may borrow on it or sell it. The city has loaned its money and 
its credit to the company. 

It is the very thing that the Constitution prohibits. The fact that 
under the statute the city is to have a lien on all the property of the 
company to secure the amount only emphasizes the fact that it is a 
loan and that the lien is made to secure the loan. The people by 
their constitutional amendment denied to all the governmental sub- 
divisions of the state the power to do just that thing; and even if it could 
be claimed, or if the statute contained some provision, which it does not, 
that the new rails, ties, and construction would belong to the city, it 
would be equally obnoxious to the constitutional provision, because, 
as pointed out, ali of the decisions of this court have emphasized the 
requirement, as stated in Alter v. City of Cincinnati, supra: 


‘*A city must be the sole proprietor of property in which it in- 
vests its public funds, and it cannot unite its property with the 
property of individuals or corporations, so that, when united, both 
together form one property.’’ 


In this case there is the additional fact that the statute contains a 
proviso that the company shall not be liable for the installment or 
installments of the assessments due after the expiration of the com- 
pany’s or companies’ franchise, unless the use of the track or tracks 
is continued thereafter by said company or companies. This limits 
the security which the city has for the repayment of the money 
which it may expend for and loan to the company. Under this pro- 
vision the municipalities of Ohio would incur numerous and forbid- 
den risks. Renewals of expiring franchises could be demanded on 
harsh terms against the people, on the alternative of being com- 
pelled to lose the amounts due to the city on defaulted installments. 
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Nor is the ease similiar to those in which assessments are made for 
the payment of public improvements made by public bodies. The in- 
stances cited accentuate the infirmity of the statute before us. For 
instance, a city improves a street by paving the surface and assess- 
ing a certain percentage of the cost upon abutting property owners. 
It is manifest that the thing done by the city with the city’s money is 
to construct a thing which the city owns and controls for the people. 
The assessment against the abutting property owner is valid to the 
extent that the abutting property receives a special benefit, different 
from the benefit that the public at large receives, and therefore the 
abutting owner pays to the city his portion toward the expense of 
the construction of the public property, not of the abutting owner’s 
property. 

But it is sought to find justification for the taking of the publie 
money under the statute involved here by the contention that it is 
an exercise of the police power. A number of cases are cited in the 
briefs, upholding the power of a municipality to require a railroad 
company to pave the space between its tracks and for a certain distance 
on either side. This is, of course, necessary to the proper exercise by 
the municipality of its authority and duty to keep its streets open 
and in good repair, and in such case the city on default of the com- 
pany may build its street itself and recover the cost from the com- 
pany. It is always the city’s street, built for the city and its people. 
That is a very different thing from building a new railroad for the 
company, which shall be the company’s property when completed ; 
and it is significant that none of the cases cited support the view 
that in the exercise of the police power the state may raise money, 
by taxing its citizens, and expend or give it to private persons or 
companies, or that it may disregard the express limitations of the 
Constitution. The city must pay the bonds, whether the company 
pays the money back to the city or not. Taxation to pay the bond 
is not taxation for the city’s legitimate purpose. 

The police power is, of course, an attribute of sovereignty. What- 
ever measures are reasonably necessary to advance the peace, safety, 
morals, and best interests of the public may be adopted under it. As 
stated by Judge Scott, in C., H. & D. R. Co. v. Sullivan, Treas., 32 
Ohio St. 152, at page 158, of the opinion: 


‘*In our system of government, the power to establish police reg- 
ulations has been left with the state governments, and may be exer- 
cised by their Legislatures, according to their judgment and disere- 
tion, in any manner not inconsistent with, or repugnant to, the fed- 


? 


eral or respective state Constitutions.’ 


In Leonard, Jr., v. State, 100 Ohio St. 456, 127 N. E. 464, the 
proposition is stated thus in the syllabus: 
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‘The measure of police power available to the government is the 
measure of public need, whether it apply to health, safety, protection. 


or general welfare, except as qualified by state or federal Constitu- 
tion.”’ 


And the same proposition is laid down in State Board of Health 
v. City of Greenville, 86 Ohio St. 1, 98 N. E. 1019, Ann. Cas. 1913D, 
52, and in many other cases not necessary to cite. 

It is earnestly urged, in support of the legislation here under ex- 
amination, that it was passed in response to public necessities which 
have grown out of the emergencies of existing conditions in the 
eountry. But, as we said in State ex rel. Campbell v. Cincinnati 
Street Ry. Co., supra, the office of a judge is ‘‘jus dicere non jus 
dare.’’ The duty of the court is to uphold the Constitution, even if 
that act shall temporarily operate to the hindrance of some beneficial 
result. Tie people adopted this very provision for the purpose of 
‘providing for themselves a safeguard against themselves. The lan- 
guage of the Constitution is: 


**No law shall be passed authorizing any county, city, town or 
township, by vote of its citizens, or otherwise.’’ 


A different conclusion from what we have indicated would open 


the door for dangerous evasions of constitutional restrictions. The 
principle upon which such a decision would necessarily rest would 
-be laid hold of for the purpose of forwarding all sorts of enterprises 
of a similar character, in which public aid is desired. As said by 
Chief Justice Marshall, in Marbury v. Madison, 1 Cranch, 137, at 
page 177 (2 L. Ed. 60): 


“‘The Constitution is either a superior paramount law, unchange- 
able by ordinary means, or it is on a level with ordinary legislative 
acts, and, like other acts, is alterable when the Legislature shall 
please to alter it. If the former part of the alternative be true, then 
a legislative act contrary to the Constitution is not law; if the latter 
part be true, then written Constitutions are absurd attempts, on the 
part of the people, to limit a power in its own nature illimitable.”’ 


For these reasons. the judgment of the Court of Appeals will be 
affirmed. 
Judgment affirmed. 
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WRONGFUL LOANS MADE BY NATIONAL 
BANK CASHIER NOT BINDING ON BANK 


Holmes v. Uvalde National. Bank, Court of Civil Appeals of Texas. 
222 S. W. Rep. 640. 


The plaintiff delivered a large sum of money to the cashier 
of the defendant national bank under an agreement by which 
the eashier was to loan the money to others for the benefit of 
the plaintiff. The arrangement was kept from the knowledge 
of the other officers of the bank. The cashier delivered to the 
plaintiff worthless securities, purporting to represent loans 
made by him, and misappropriated the money. It was held 
that the bank was not liable to the plaintiff for the money, 
first, because the cashier in his dealings with the plaintiff was 
acting as an individual and not as an officer of the bank, and 
seeond, because it is not within the powers of a national bank 
to engage in making loans for others. 


Suit by Daniel Holmes against the Uvalde National Bank and 
others. From judgment for defendants, plaintiff appeals. Affirmed. 


FLY, C. J.—Appellant instituted suit against the Uvalde National 
Bank, T. C. Frost, J. M. Kineaid, M. B. Waleott, F. J. Rheiner, J. C. 
Turman, and F. T. Kineaid, as directors of the bank, and Jake 
Schwartz, as liquidating agent, for certain deposits made by him, 
amounting to $48,788.81. The cause was submitted to a jury on the 
following issue, given by the court: 

‘*Was F. J. Rheiner the agent of plaintiff, Daniel Holmes, in mak- 
ing the loans of the money that he turned over to said Rheiner?”’ 

The issue was answered in the affirmative, and the second issue 
became unimportant and, under instruction of the court, was not 
answered. At the request of appellees, the jury was informed that 
the suit against the directors had been dismissed by appellant. Judg- 
ment was rendered that appellant take nothing by his suit as to the 
bank and Schwartz and Turman, Walcott, and Kincaid as the liqui- 
dating committee. 

The evidence showed that appellant, without the knowledge or 
consent of the directors of the bank, entered into a personal agree- 
ment with F. J. Rheiner, by which the latter was to make loans for 
appellant out of money from time to time delivered to Rheiner per- 
sonally by appellant, and Rheiner placed the money in the bank, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 781. 
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with the full authority to draw it out whenever he so desired. He 
dealt with Rheiner as an individual and not as cashier of the bank. 
The arrangement entered into as to loaning the money was concealed 
by appellant and Rheiner from the directors of the bank. The money 
was loaned at different times by Rheiner, and the securities were 
placed in the hands of appelant by Rheiner. About five years elapsed 
between the time when the last loan was made, to wit, May 24, 1914, 
and the date of the filing of this suit, and the notes now claimed by 
appellant to be worthless were taken for or indorser and delivered to 
appellant by Rheiner more than five years before this suit was filed. 
Appellant at no time dealt with Rheiner as cashier, and in the 
numerous letters written to him by appellant he was addressed as 
**Dear Ferdie’’. Appellant testified: 


**Yes, sir; I told Rheiner in the beginning that I wanted him to 
loan my money for me. Yes, sir; I trusted him to do that. Yes, sir; 
I gave him authority to draw my money out to make loans and in- 
vestments for me. Yes, I gave him authority to make loans, and he 
had as much authority as I did to make loans, and I put money at 
his disposal for that purpose—to make loans.”’ 


In April, 1916, there was a full settlement between appellant and 
Rheiner. Appellant swore that he placed about $7,000 in the bank 
when Rheiner was absent, and when he returned appellant gave him 
a check for the money, to be placed in the ‘‘loan account,’’ to be 
loaned by him. 

The first assignment states error in the refusal to give the follow- 
ing charge, requested by appellant: 

‘*In any event, you will find your verdict herein for plaintiff for 
the sum of $26,779.65, being the aggregate or the principal of the 
four notes in evidence, purporting to be the notes of T. J. Martin, 
and the one note in evidence, purporting to be the note of W. B. 
Patterson, less the sum of $2,517.04 drawn from the loan account of 
plaintiff and carried into the $4,600 certificate of deposit in evidence: 
that is to say, said $24,262.61 is the balance of the total of said 
above-named notes after said sum of $2,517.04 is deducted there- 
from. The remainder of the case you will consider from the evi- 
dence in the case and the charge of the court, and base your verdict 
thereon.”’ 

The charge was properly refused. The cause was submitted on 
special issues, and yet appellant sought a general charge to control 
the disposition of at least one-half of the amount sued for. The 
charge assumed that Rheiner was acting as the cashier of the bank 
in making the loans, and that it was responsible for his lack of care 
and judgment or his criminal acts, when that was the crucial point 
in the ease. It assumed that the notes were forgeries, when the jury 
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might have found that they were genuine. In other words, it was, 
in effect, an instruction for appellant on the whole case and made a 
faree out of the issue as to Rheiner being the agent of appellant 
alone in negotiating the loans, and not of the bank. It assumed that 
loaning money for depositors was within the powers and duties of 
the bank and dispensed with all inquiry into the doctrine of ultra 
vires as applied to the acts of Rheiner, if acting for the bank. 


The second, third, fourth, fifth, sixth, seventh, eighth, and ninth 
assignments of error should not be considered. Each of them com- 
plains of giving certain charges or refusing others without giving 
even the substance of the charges. <A reference to bills of excep- 
tion without giving the substance of them does not comply with the 
rules, and it is not incumbent upon an appellate court to search the 
reeord for matters that should be supplied by the appellant.. How- 
ever, we have consulted the bills of exception referred to in the as- 
signment and find that the charges asked were properly refused. If 
Rheiner was the agent and special representative of appellant and 
acted in lending the money not as cashier or agent of the bank, 
then it did not matter that he converted the money of appel- 
lant to his own use, so far as the bank was concerned. In this con- 
nection, it may be stated that there was no adequate proof that 
Rheiner had converted any money of appellant to his own use. Ap- 
pellant had the notes, he now wishes declared forgeries, in his pos- 
session for seven or eight years, and yet did not ascertain that they 
were forgeries. Appellant had colluded with Rheiner to lend money 
for him and deprive the bank of loans to which it was entitled, and 
now when his conspirator has been shown to be a defaulter and that 
the loans made by him for appellant are not satisfactory, he seeks to 
make the principal, against whom the conspiracy had been formed, 
responsible for the acts of the unfaithful servant. Rheiner was the 
agent of appellant, and not the agent of the bank, in making the 
loans, as found by the jury. It was not an issue as to whether the 
bank had notice of the relations between appellant and Rheiner. All 
of the testimony tended to show that appellant and Rheiner did not 
desire that the bank should know that Rheiner was lending money 
for appellant, but studiously concealed it from the bank. The evi- 
dence clearly showed that the loaning account of appellant was 
closed and a certificate of deposit delivered to appellant on or about 
April 23, 1916, and such settlement was fully accepted and agreed to 
by appellant, and such testimony tended to show that appellant, by 
his laches for more than two years, was estopped from claiming any- 
thing from the bank. There was not a particle of evidence tending 
to show that appellant expected or desired that Rheiner should act, 
in lending the money, for the bank; but, on the other hand, ap- 
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pellant and Rheiner did all they could to prevent the bank discov- 
ering anything about the loans. It follows that there was no such 
issue, and the court acted properly in refusing to place it before the 
jury. 

If the bank had known that Rheiner had authority to draw out 
the money deposited in the loan account of appellant, that would not. 
charge the bank with knowledge that Rheiner was lending or pre- 
tending to lend it for appellant, nor make the bank liable for his 
conversion of it. 

The interests of the bank and appellant were directly antagonis- 
tie in the lending of money, and every loan made by Rheiner was 
depriving the bank of the opportunity and right to make loans. 
Under the circumstances if, as all the testimony shows, Rheiner was 
the agent of appellant in making the loans, he could not be the 
agent of the bank also. It was not within the scope of the agency 
or Rheiner to make loans in the name of the bank for depositors, and 
the bank was not bound by his acts in making such loans, and there 
was no evidence of ratification of his unauthorized acts, if such acts 
eould be ratified. Henderson v. Railroad Co., 17 Tex. 560, 67 Am. 
Dee. 675; Bank v. Jones, 18 Tex. 823. Rheiner did not claim to be 
acting as agent for the bank, but altogether as agent of appellant. 

In this case we may assume that the bank knew that appellant 
had deposited his money in the bank, that Rheiner had the authority 
to draw it out whenever he desired, and still this would not charge 
the bank with knowledge that Rheiner had authority from appellant 
to lend the money for him, and certainly not that Rheiner had ap- 
propriated appellant’s money to his own use and benefit and had 
forged notes to hide his crime. Upon no ground could the bank be 
charged with such knowledge. When Rheiner drew the money and 
loaned or misappropriated it, he clearly acted outside the scope of 
his authority and was not acting as the agent of the bank, but as 
the agent of appellant. 

In the case of Brookhouse v. Union Publishing Co., 73 N. H. 368, 
62 Atl. 219, 2 L. R. A. (N. 8S.) 993, the facts were that one Moore 
was the guardian of the plaintiff, and also treasurer of the defend- 
ant, and used the defendant corporation for his private banking pur- 
poses, depositing money with its general funds and crediting his ae- 
count, and charging his account as he withdrew it. He withdrew 
from the guardian bank account money, for which he received drafts 
payable to himself as guardian on order. These he indorsed and 
directed the assistant treasurer of defendant to deposit to his credit. 
He afterwards checked out the money for his personal use. The 
ward sought to charge the defendant with notice of the fraudulent 
character of ‘the transaction. The court held that the defendant was 
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an innocent conduit through which the guardian temporarily passed 
the money, and that it could not be charged therefor. 

The evidence in this case shows collusion by appellant with 
Rheiner to obtain services from the latter which he as agent for the 
bank was not authorized to perform, and which deprived the bank of 
making loans, and no presumption of notice can be indulged for the 
protection of a party to such collusion. As said in a New York ease: 


‘*The rule which charges the principal with what the agent knows 
is for the protection of innocent third persons, and not those who use 
the agent to further their own frauds upon the prineipal.’’ Nat. Life 
Ins. Co. v. Mineh, 53 N. Y. 144. 


It was not within the scope of the agency or implied power and 
authority of Rheiner as eashier of a national bank to agree with a 
party not connected with the bank to conduct the business of lend- 
ing for him from which the bank did not and could not derive any 
appreciable benefit, direct or indirect. The acts of Rheiner were 
clearly ultra vires, and did not bind the bank. The bank had no 
authority under the act creating it to enter into a contract for loan- 
ing money of a depositor such as existed between appellant and 
Rheiner. U.S. Rev. St. Section 5136 (U. S. Comp. St. Seetion 9661). 
The powers granted to national banks are: 


‘*“To exercise by its board of diretcors, or duly authorized offi- 
cers or agents, subject to law, all such incidental powers as shall be 
necessary to carry on the business of banking; by discounting and 
negotiating promissory notes, drafts, bills of exchange, and other 
evidence of debts; by receiving deposits; by buying and selling ex- 
change, coin, and bullion; by loaning money on personal security; 
and by obtaining, issuing and circulating notes according to the 
provisions of this title.”’ 


The powers are clearly defined, and, while national banks. are 
authorized to lend money, there is no semblance of authority for 
lending money as the agent of its depositors. Such authority, if 
granted and exercised, would eventually destroy the great privilege 
of lending money for themselves given national banks, and involve 
them in complications which would almost inevitably lead to de- 
struction. Especially would this be true when the lending is done 
without remuneration to the bank, and on the other hand is an ex— 
pense in taking up the time of agents that should be used in the 
interest of the bank. No possible good could result to the bank from 
loans made for depositors. The Federal Reserve Act (38 Stat. 251) 
has no application, whatever, to the Uvalde National Bank, as de- 
fining its powers. The acts for which it is sought to hold that bank 
occurred before the enactment of the Federal Reserve Act, and, of 
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course, it does not have any application to such acts, if it ever 
could apply to such bank. 

If appellant had entered into a contract with Rheiner as cashier 
of the bank, and under that contract had deposited money to be 
invested in loans by the bank, and the cashier had embezzled the 
deposits, there is some authority for holding that the bank would 
be liable for the deposits, even though the agreement to invest was 
ultra vires; but where the money is deposited as in this case and the 
eashier is authorized and paid as an individual to act for the de- 
positor in performance of acts, which, if performed by the bank, 
would be ultra vires, the depositor cannot recover. And when there 
has been collusion between the cashier and the depositor to secure 
the services of the cashier, not as representative of the bank, but 
adversely to it, there can be no doubt that the bank would not be 
liable for the misappropriation of funds drawn out of the bank 
under authority of the depositor to be used to the detriment of the 
bank. 

The evidence shows clearly that appellant made Rheiner his 
agent, not as an agent of the bank, for he acted secretly and under 
eover with Rheiner and clearly indicated that he did not wish the 
bank to know anything about his relations with Rheiner nor have 
any connection with his loans. He and Rheiner sought to use the 
bank as a mere conduit for their schemes, and he concealed all his 
transactions with Rheiner from the bank until his friend had em- 
bezzled his money and absconded, and then he sought to make the vic- 
tim of his scheming liable for his friend’s perfidy. The trial court 
properly held, under the facts, that such liability would not attach. 

The judgment is affirmed. 


CERTIFICATION OF OVERDRAFT CHECK 


Prowinsky v. Second National Bank, Court of Appeals of District of 
‘Columbia. 265 Fed. Rep. 1003. 


Where a bank, through a mistake, certifies an overdraft 
check for a depositor and afterwards pays the check, it may 
recover the amount of the overdraft from the depositor. A depos- 
itor is liable to his bank for overdrafts made by him, and the fact 
that a check is certified does not affect the bank’s right to collect 
from him. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 74. 
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Action by the Second National Bank against Joseph A. Prowin- 
sky. Judgment for plaintiff, and defendant appeals. Affirmed. 

Francis P. Sheehy and Vincent A. Sheehy, both of Washington, 
D. C., for appellant. 

Alexander Wolf, of Washington, D. C., for appellee. 


VAN ORSDEL, Associate Justice—Action by appellee bank, plain- 
tiff below, to recover from appellant an overdraft of $1,009.93. It 
appears that defendant at various times covering a period of three 
months deposited in plaintiff bank the sum of $1,127.26, and drew 
therefrom, reducing his balance to $26.87. He then drew a check 
payable to his order in the sum of $1,036.80, which the cashier. . 
through a mistake of one of the bookkeepers, certified as good, and 
upon such certification defendant indorsed the check and negotiated 
it at another bank in the city of Washington. In regular course plain- 
tiff bank paid the check. When the mistake was discovered, demand 
was made upon defendant to pay the overdraft. He denied liability. 
Hence this suit. 

Plaintiff filed a declaration with affidavit of merit under the 
seventy-third rule. In the affidavit the transactions of defendant 
with the bank are set out in detail, showing that the account of de- 
fendant was overdrawn by the certification of the check through a 
mistake of fact. 

Defendant interposed a demurrer to the declaration, which was 
overruled by the court. He then filed his pleas and affidavit of de- 
fense. The affidavit amounted to a plea of ignorance of the amount’: 
deposited and the amounts checked out of the bank, and set up that 
upon inquiry as to the amount of his balance he was informed that 
it was $1,036.80, whereupon he received a certified. check for that 
amount, supposing the account settled. He then avers that the pass- 
book and eanceled checks are in the possession of the bank, and he is 
not advised as to the correct amount of the balance at the time of 
closing the account, and he therefore believes that the claim of plain- 
tiff should be a matter of strict proof. 

On motion, judgment was entered for plaintiff, from which this 
appeal was taken. 

The affidavit of defense was insufficient under the seventy-third 
rule. It presented no issue of fact which called for the intervention 
of a jury. Defendant is-required by the rule, not only to interpose 
a strict denial of plaintiff’s right of recovery, but he must clearly 
state the grounds of his defense, which, if true, would defeat plain- 
tiff’s claim in whole or in part. Fidelity & Deposit Co. v. United 
States ex rel. Smoot, 187 U. S. 315, 23 Sup. Ct. 120, 47 L. Ed. 194. 

This is not the case of a paying bank attempting to hold the 
payee of the check, who is not the drawer of the check. The action 
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here is against the drawer of the check, and, whether the cheek is 
certified or not, it merely amounts to an overdraft for which the 
bank may sue in indebitatus assumpsit for money paid to his use. 
Morse on Banks and Banking, Vol. 1, § 360; Franklin Bank v. By- 
ram, 39 Me. 489, 63 Am. Dee. 643; Thomas v. International Bank, 
46 Ill. App. 461. 

To the rule, that one who pays money to another under an honest 
mistake of fact may, in the absence of an equitable defense, recover 
the money so paid, there is no exception. 


“It is a general rule that where money is paid by mistake, 
neither party being in fault, the party paying the money may re- 
cover it as money paid without consideration, as money had and 
received by the defendant to the use of the plaintiff.’"" Hibbs v. 
Beall, 41 App. D. C. 592. 


See, also, Strauss v. Hensey, 9 App. D. C. 541. 
The judgment is affirmed, with costs. 


Affirmed. 


AGREEMENT FOR CABLE TRANSFER OF EX- 
CHANGE MUST BE IN WRITING 


Equitable Trust Co. v. Keene, New York Supreme Court. 183 N. Y. 
Supp. 699. 


An agreement for a cable transfer of exchange on London 
comes within the meaning of the statute of frauds (Section 85 
of the New York Personal Property Law), which provides that 
a contract for the sale of goods or choses in action of the value 
of fifty dollars or more shall not be valid unless the buyer ac- 
cepts part of the property or pays part of the purchase price 
or unless a memorandum in writing of the contract is signed by 
the party to be charged. 


Action by the Equitable Trust Co. of New York against Charles 
A. Keene. Demurrer to one defense contained in answer overruled, 
and demurrer to a secend defense sustained, with leave to defendant 
to plead over. 


Murray, Prentice & Howland, of New York City (Charles P. 
Howland and Franklin P. Ferguson, both of New York City, of coun- 
sel), for plaintiff. 

Henry S. Goodspeed, of New York City, for defendant. 
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BIJUR, J.—This is a demurrer to the first and third defenses, re- 
spectively, in the answer, brought on by plaintiff for hearing as a 
litigated motion. The complaint alleges that on a certain date plain- 
tiff agreed to deliver to defendant, and defendant agreed to take 
from plaintiff, a cable transfer of exchange on London, Eng., for 
20,600 English pounds sterling at any time during a period of four 
months at defendant’s option, which defendant agreed to pay for in 
dollars at a certain rate concurrently with the exercise of said op- 
tion by defendant. It further alleges that— 


‘*A eable transfer of exchange is a term used to describe the 
transfer of credits between different points by cable; the person 
contracting to deliver such exchange contracting that he will make 
available by cable to the person contracting to take such exchange 
a eredit of the amount specified at the point specified.”’ 


The separate defenses interposed are, first, with adequate allega- 
tions, the statute of frauds; and, second, that the agreement ‘‘is a 
gambling contract, and is illegal and unenforceable’’. I am quite 
convinced, as I said upon the argument, that the second defense is 
not well pleaded, because it states a mere conclusion. 

The first defense, however, presents a novel and difficult problem. 
An agreement. to deliver and take, respectively, a cable transfer of 
exchange on London for English pounds, explained in the complaint 
to be ‘‘a transfer of credits between different points by cable.’’ is, 
in my opinion, in the language of Section 85 of the Personal Prop- 
erty Law (Consol. Laws, ec. 41) the statute of frauds—a contract to 
sell goods or choses in action. If it be regarded as an agreement to 
sell English pounds, it is covered by the rule that foreign money, 
when dealt in in this country, is to be regarded as a commodity. 
Reisfeld v. Jacobs, 107 Mise. Rep. 1, 176 N. Y. Supp. 223. If we in- 
terpret it, as the language of the complaint alleges it to be, as a con- 
tract by the plaintiff to make available to defendant ‘‘a credit of the 
amount specified at the point specified,’’ then it is an agreement to 
sell a chose in action, namely, a claim upon some third party in Lon- 
don for £20,000. Plaintiff’s counsel urges that— 


‘*A eable transfer of exchange is in effect a provision of credit 
in the foreign banking center, and an agreement to operate in 
futuro is an agreement to provide credit.’’ 


Among other cases in support of this contention plaintiff cites 
Dry Dock Bank v. American Life Ins. & T. Co., 3 N. Y. 344, where 
the language of the court, inter alia, is that ‘‘credit is the capacity 
of being trusted’’. In this citation, and some similar ones, plaintiff 
omits to distinguish between credit and a credit. The generic term 
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‘“‘eredit’’ may, indeed, be the capacity of being trusted; but in the 
transaction alleged in this complaint the defendant did not engage to 
aequire from the plaintiff the capacity of being trusted. What he 
wanted, and what he got, was 20,000 English pounds; i. e., a credit 
for 20,000 English pounds. The phrase ‘‘a credit’? may be used 
either to designate a mere bookkeeping entry—a meaning manifestly 
not intended in the transaction under discussion—or a right to call 
upon some one for the subject-matter of the credit; in other words, 
a chose in action against the debtor in favor of the person who holds 
the credit. It seems to me, therefore, to be clear that the transaction, 
as alleged and explained in the complaint and as known to the court 
as a matter of universal knowledge, is either the purchase and sale of 
English pounds, or the purchase and sale of the right to call upon a 
third party for 20,000 English pounds in London. It is therefore 
either the sale of a commodity or of a chose in action. 

At this point it may not be inept to note that the transaction is 
plainly not a loan of money, as was held to be the case in Dry Dock 
Bank v. American Life Ins. Co., supra. The very fact that the de- 
fendant is bound to pay the full equivalent of what he acquires at 
the moment of acquisition disposes of any notion that the dealings 
may be regarded as effecting a loan. It may not be out of place, 
either, to have in mind the distinction between a transaction in for- 
eign exchange and one in what is popularly called domestic ex- 
change. In the latter case the purchaser (corresponding to the de- 
fendant in the instant case) acquires not a different thing from that 
which he pays, but practically a duplicate thereof, namely, not 
pounds for dollars, but dollars for dollars. An analysis of the trans- 
action indicates that any amount which he pays above the parity of 
the sum, the right to which he acquires, is compensation for a service 
rendered, namely, the delivery at another locality of the amount. 
contracted for. 

Plaintiff, however, further suggests that— 


‘‘Under the contract in question the plaintiff might have pro- 
vided credit for the defendant at the branch banking house which 
the plaintiff itself maintains in London.’’ 


Interpreting this suggestion in the light of the preceding discus- 
sion, it appears to me to be no more than to say that plaintiff had 
agreed to sell to defendant a credit upon itself (the plaintiff) at its 
branch in London for £20,000. But a ‘‘eredit’’ made available by 
one person upon himself for a commodity is merely a circumlocu- 
tion for a sale or a contract to sell the article for future delivery. 
The artificial form of expression must give way to the substance. It 
would, to my mind, be difficult to distinguish between an agreement 
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by a local dealer to seil to a customer a credit upon the dealer's 
branch house in Philadelphia for an umbrella from an agreement to 
sell or a sale of an umbrella deliverable at the Philadelphia branch. 

In my opinion, therefore, the first defense is good, and the de- 
murrer thereto should be overruled, while the demurrer to the second 
defense is sustained, with $10 costs, with leave, however, to defend- 
ant to plead over within 20 days on payment of such costs. 

Ordered accordingly. 


SPENDTHRIFT TRUST 


Carter v. Brownell, Supreme Court of Errors of Connecticut. 111 
Atl. Rep. 182. 


A spendihrift trust is one which creates a fund for the benefit 
of a person, secures it against his own improvidence and places it 
beyond the reach of his creditors. The statutes of Connecticut pro- 
vide that the income of a trust fund is subject to the claims of a 
beneficiary’s creditors where there is in the trust (1) no direction 
for the accumulation of income, (2) no direction to the trustees 
to withhold the rents, profits and income from the beneficiary, or 
(3) no express provision that the trust is for the support of the 
beneficiary or his family. It was held that a trust, which did not 
contain any of these provisions, made by a woman for the benefit 
of her husband, was invalid as a spendthrift trust and that the 
income was subject to the claims of the husband’s creditors, al- 
though it expressly provided that the income ‘‘shall not be liable 
for the contracts, debts or engagements of my said husband’’. 


Case reversed from Superior Court, Fairfield County; Frank D. 
Haines, Judge. 

Action by Samuel E. Carter against Harry C. Brownell and 
others. On reservation in the Supreme Court of Errors on stipulation 
of facts. Superior courts advised to render judgment in accordance 
with the opinion. 

The action is to recover judgment against defendant Brownell 

and for decree against Westport Bank & Trust Co., as executor and 
trustee of Sarah S. Brownell, to pay over the net amount of income 
‘which would otherwise be payable to defendant Brownell until said 
judgment be satisfied, brought to the superior court for Fairfield 
County, and reserved by the court at request of the parties (Curtis, 
J.) upon stipulation of facts by the parties. 

Sarah S. Brownell, late of Westport, Conn., resided for several 
years preceding her death at Westport with her husband, Harry C. 
Brownell, and they were mutually dependent for their support upon 
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the income from a trust fund amounting to about $25,000, and cre- 
ated under the will of her father, which gave her the power of dis- 
posal of this fund. 

Mrs. Brownell made her will on the 19th day of January, 1918, 
and by virtue of said power under the will of her father disposed 
of said trust fund in the third paragraph of her will as follows: 


**(3) I give, devise, and bequeath all my property of every kind 
and nature and wherever situate, including the property now held in 
trust by the Philadelphia Trust Safe Deposit & Insurance Co. of 
Philadelphia, to the Westport Bank & Trust Co. of Westport and its 
successors, in trust nevertheless te invest the same, and to collect and 
receive the income, rents, issues, profits and dividends thereof, and 
to pay over the same when collected in quarterly payments unto my 
husband, Harry C. Brownell, for the sole and separate use of my 
said husband for and during all the term of his natural life, and so 
that the same shall not be liable for the contracts, debts, or engage- 
ments of my said husband, then upon the further trust to pay over 
the principal of said trust to such charity or charities, public use or 
uses, as my said husband may by will designate, or, in the absence of 
such designation by my said husband, then to such charity or chari- 
ties, public use or uses, as shall be designated by said trustee, the 
Westport Bank & Trust Co. or its successors, such designation to be 
made within one year after the death of my said husband.’’ 


At the time that Sarah S. Brownell made and executed her will 
and at the time of her decease she knew that her husband was in- 
debted upon a judgment in favor of plaintiff herein in the sum of 
$24,717.85, and she made her will with that knowledge and in view 
of that fact. 

Mrs. Brownell had no children. 

Mr. Brownell during the last years of his life had no employment 
and was possessed of no property. 

Mrs. Brownell knew at the date of execution of her will that her 
husband, by reason of his years and manner of life, was incapable of 
supporting himself by any employment, and would be wholly depend- 
ent upon such income as she might provide for his support by will. 

Mr. Brownell has since his wife’s death no property or income 
other than such interest as he may have in this trust fund, and has 
had, and now has, no employment or means of support. In order to 
support himself in any degree similar to that manner of life to which 
while his wife lived he was accustomed, the defendant would require 
an income of at least $1,500 per year. 

The gross income of this trust fund is about $1,500, the net in- 
*eome $1,350 per year, and $1,000 per year is reasonably necessary for 
the suppert of Mr. Brownell. 

The questions reserved for the advice of this court are as follows: 
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‘*(1) Whether this court may and should enjoin the defendant 
Brownell from assigning, or attempting to assign, or in any manner 
to sell, dispose of, or incumber, his life interest in the aforesaid trust 
fund held by the defendant, the Westport Bank & Trust Co., under 
said will of Sarah S. Brownell, deceased, or the income, rents, issues, 
profits, or dividends acerued, or to accrue, upon said trust fund, 
unless and until his said indebtedness to the plaintiff as set forth in 
said complaint and stipulation, and the judgment of this court to be 
rendered on said indebtedness, is wholly discharged and paid, inelud- 
ing lawful interest thereon. 

**(2) Whether this court may and should adjudge and decree that 
the defendant Brownell assign and set over to the plaintiff, his ex- 
ecutors, administrators, and assigns, all his right, title, and interest 
in and to the income acerued and to accrue upon said trust fund 
until said judgment is wholly satisfied and discharged. 

“*(3) Whether the judgment and decree of this court may and 
should issue requiring the defendant the Westport Bank & Trust 
Co., as trustee under the will of said Sarah S. Brownell, and its sue- 
cessors as said trustee, to account forthwith to the plaintiff for all 
income, rents, issues, profits, and dividends accrued upon said trust 
fund and in its possession, and to pay over to the plaintiff, his ex- 
ecutors, administrators, or assigns, on account of said indebtedness to 
him of the defendant Brownell, the net amount thereof, and in like 
manner to account to the plaintiff and pay over the same to the 
plaintiff, his executors, administrators or assigns, on account of said 
indebtedness, periodically, as the. said income, rents, issues, profits, 
and dividends acerue in future during the life of said defendant 
Brownell, until the full amount of the judgment of this court to be 
rendered in favor of the plaintiff and against said Brownell upon 
the aforesaid indebtedness, including lawful interest on such judg- 
ment, shall be satisfied and discharged, subject, however, to the reser- 
vation annually of sufficient of said income, not exceeding $50 per 
year, to provide for the care and maintenance of the aforesaid ceme- 
tery lot, as mentioned in the will of said Sarah S. Brownell, deceased. 

‘*(4) Whether this plaintiff, if not entitled to relief as above set 
forth, is entitled to equitable relief in some other form by which the 
net income accrued and accruing on said trust fund and directed to 
be paid to the defendant Brownell during his life, or the surplus 
thereof in excess of $1,000 per year, can and should be made avail- 
able to the plaintiff as a judgment creditor of said Brownell, and, 
if so, in what manner and form such income during his life should 
be made thus available and payable to the plaintiff, his executors, 
administrators, or assigns, until the aforesaid judgment to be ren- 
dered shall be fully paid and discharged, including lawful interest 
thereon. 

**(5) Whether the expenses and counsel fees of the defendant 
trustee to be allowed by this court are chargeable to the income or 
to the principal of said trust fund, and, if in part to each, then in 
what proportion. 

**(6) Whether the provisions of Paragraph 8 of the will of said 
testatrix lay any duty or obligation upon the defendant trustee to 
consult the defendant Brownell regarding the investment or re- 
investment of said trust fund or to follow his wishes or desires 
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therein, and whether, pending the discharge and satisfaction of said 
judgment to be rendered in favor of the plaintiff, the latter is to ex- 
ercise and enjoy whatever rights belong to the defendant Brownell 
by virtue of said Paragraph 8.’’ 


Arthur M. Marsh, of Bridgeport, for plaintiff. 
William H. Comley, Jr., of Bridgeport, for defendants. 


WHEELER, J. (after stating the facts as above)—The plaintiff 
prays a judgment against Harry C. Brownell, cestui que trust of the 
income of a trust fund created by the third clause of his wife's will, 
and for a decree against the Westport Bank & Trust Co., trustee of 
said fund, requiring it, as such income accrued, to pay over the net 
amount thereof, which would otherwise be payable to Harry C. 
Brownell, to the plaintiff or his order, until the said judgment be 
fully satisfied. 

Mrs. Brownell by the third clause of her will devised and be- 
queathed her property to the trust company in trust to invest the 
same and collect the income, ‘‘and to pay over the same when col- 
lected in quarterly payments unto my husband, Harry C. Brownell, 
for the soie and separate use of my said husband for and during all 
the term of his natural life, and so that the same shall not be liable 
for the contracts, debts or engagements of my said husband.”’ 

The defendant claims that this created a spendthrift trust in 
favor of Mr. Brownell, and that this limited equitable estate could 
not be alienated by him, and is beyond the reach of the plaintiff 
creditor. 

The spendthrift trust is one which provides a fund for the benefit 
of another, and which secures it against his own improvidence, and 
places it beyond the reach of his creditors. 

In 1899 the General Assembly passed an act covering these kinds 
of trusts. 

At this time there was a settled English doctrine and a settled 
American doctrine relating to trusts of this character. 

Under the English doctrine a life estate, like an estate in fee, car- 
ries with it to the cestui que trust the power of alienability and 
makes both liable for his debts. 

Under the American doctrine, as recognized at this time by the 
United States Supreme Court and the courts of most of the states, 
the donor of the equitable life estate might by appropriate language 
evincing an intent so to do, create an estate which shall give to the 
cestui que trust the income for life, and make the same inalienable 
by him and beyond the reach of his creditors. Mason v. Rhode 
Island Hospital Trust Co., 78 Conn. 81, 85, 61 Atl. 57, 3 Ann. Cas. 
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586; R. C. L. Vol. 25, p. 352; Nichols vy. Eaton, 91 U. S. 716, 23 L. 
Ed. 254. 

We had in 1899 adopted the American doctrine in part. In East- 
erly v. Keney, 36 Conn. 18, we construed the testamentary trust then 
before the court as giving to the cestui que trust a vested life estate 
in the rents and profits of the land the subject of the trust. The 
trust we held to be unlimited as to time, and continuing during the 
life of the cestui que trust, and giving to the trustee no discretionary 
power of appropriation—no power to withhold the income from the 
cestui que trust when the time arrives for payment. We therefore 
held that the income belonged to the cestui que trust for all purposes, 
like any other property, and was available for the payment of his 
debts, despite the testatrix’s provision in the will that the rents and 
profits shall in no case inure to the benefit of creditors. 

We pointed out the method by which the testatrix might have se- 
eured the income from creditors. The testatrix should have con- 
ferred upon the trustee discretionary power of appropriation, if she 
desired to deprive the cestui que trust of ownership of the rents and 
profits before they should be paid to him. 

In Huntington v. Jones et al., 72 Conn. 45, 50, 43 Atl. 564, we con- 
strued the testamentary trust as one requiring the trustees to apply 
the whole of the net income to the use of the cestui que trust; and 


we held that upon their refusal he could, by a proper proceeding in 
equity, compel them so to do, and, as he could do this, so his eredit- 
ors could do it. The reason given for this holding was that the trus- 
tee was given no discretion over the income. 

This was as far as we had reached in the development of our law 
of spendthrift trusts when the statute of 1899 was passed. P. A. 
1899, e. 210. 


This legislation, we believe, was wholly new to us. It provided 
whenever, by will or other instrument, a trust is created to receive 
the rents, profits, or income of real or personal estate for the benefit 
of any person, such rents, profits, and income shall be liable in 
equity to the claims of the creditors of such beneficiary when there 
is, in the trust so created, (1) no direction for accumulation of the 
income; (2) no direction given to the trustees to withhold such rents, 
profits, and income from the beneficiary; or (3) no express provision 
that such trust is for the support of the beneficiary or his family. 

This act included our law as to spendthrift trusts so far as we 
had developed it, but it carried it far beyond. It covered a sub- 
stantial part of the so-called American doctrine, but it did not enact 
it in whole, and it attached conditions to the validity of spendthrift 
trusts unknown to the American doctrine. It was, we think, an at- 
tempt to broaden our law, and to attach certain definite conditions 
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to all such trusts, whose presence should mark their validity, and 
whose absence should disclose their invalidity. It is not merely a 
statute of procedure, but one determining substantive rights. It ap- 
plies to all trusts where property is given to trustees to pay over in- 
eome. It is exclusive. Clearly it purposes to include all methods by 
which spendthrift trusts may be made effective. It is not narrow in 
its scope. Let the testamentary trust expressly provide that the in- 
come shall be for the support of the beneficiary or his family, and 
the testator’s intent will prevail, and the trust be protected from the 
elaims of creditors of the beneficiary. 

The statute is notice to ail of how to effectively frame such a 
trust. Whether the statute intends that all income may be given by 
such a trust to the support of the beneficiary and his family, or the 
support intended is limited to reasonable support in view of the 
station in life of the beneficiary, or limited in some other way, we 
are not now called upon to decide. 

Under the trust provision before us the trustee is given no discre- 
tion over the income, no right to withhold it, no right to accumulate 
it, and no power to expend it for the beneficiary for any purpose, 
and the trust is not for the support of the beneficiary or his family; 
hence it is not within the terms of the statute. G. S. 1918, § 5872, 
5873. 

The statute is the only authority now known to our law for 
the creation of spendthrift trusts. While this statute exists our duty 
is satisfied in ascertaining whether a given trust is within or with- 
out it. 

We have no oceasion to determine whether we will adopt the so- 
called American doctrine in its entirety or not, or to determine 
whether we will enlarge our law of spendthrift trusts as it stood 
prior to the act of 1899. 

Counsel for the defendant assume to find in some of our decisions 
adopted since the passage of the act of 1899 an acceptance of the 
American doctrine, and thereupon distinguish the statute as appli- 
eable to an unlimited right to and estate in the trust fund. That nar- 
rows the meaning of the statute against its explicit wording. We 
know of no decision of ours which has ever definitely adopted the so- 
ealled American doctrine. 

Mason v. Rhode Island Trust Co., 78 Conn. 81, 61 Atl. 57, 3 Ann. 
Cas. 586, relied upon by the defendant, does not adopt this doctrine. 
What it decided was what Easterly v. Keney and Huntington v. 
Jones decided, that where trustees were given, as in the will before 
the court. discretionary power to give or withhold from a beneficiary 
income, he was incapable of alienating it, and his ereditors could not 
take it. 
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The opinion reeognizes the existence of the American doctrine; 
it does not adopt it nor approve of it. 

The same doctrine controlled in Holmes v. Bushnell, 80 Conn. 233, 
67 Atl. 479; and in this case the court points out that the trust in 
question was created prior to the act of 1899. The hardship attend- 
ant upon the enforcement of this statute is not peculiar to this case. 
It frequently follows a failure to observe statutory provisions. 

Questions on reservations 2 and 3 are answered in the affirmative, 
and 6 in the negative. 

As to question 5, the expenses and counsel fees of the defendant 
trustee are to be chargeable to and paid from the income of the trust 
fund. 

Other questions need not be answered in view of the conelusions 
reached. 

The superior court is advised to render judgment in accordance 
with the foregoing opinion. 

No costs will be taxed in this court in favor of either party. 


BANK LIABLE ON LETTER OF CREDIT 


American Steel Co. v. Irving National Bank, United States Circuit 
Court of Appeals. 266 Fed. Rep. 41. 


The defendant bank issued to the plaintiff steel company a 
letter of credit, authorizing the steel company to draw on the 
bank at sight ‘‘for the account of the MacDonnell Chow Corpora- 
tion,’’ to the extent of $43,250. The letter was issued in a trans- 
action whereby the steel company sold to the MacDonnell company 
a large quantity of tin plates for export. By its terms the letter 
expired June 13, 1918, and it provided that drafts presented 
against it should be accompanied by bills of lading and other 
specified documents. A draft, attached to the required papers, 
was presented within the time specified, but the bank refused 
to accept. In an action by the steel company against the bank 
one of the defenses was that a federal regulation prohibiting the 
export of tin plates from the United States, made the contract 
impossible of exeeution. It was held that the bank was liable on 
the letter of credit. irrespective of whether the MacDonnell eom- 
pany could export the tin. 


In Error to the District Court of the United States for the South- 
ern District of New York. 


NOTE--For similar decisions see Banking Law Journal Digest (Second 
Ei:dition) § 489, 
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Action by the American Steel Co. against the Irving Nationa! 
Bank. Judgment for defendant, and plaintiff brings error. Reversed. 
The plaintiff is a corporation organized under the laws of the 
state of Pennsylvania. The defendant is a banking corporation or- 
ganized under the laws of the United States, and is a citizen of the 
state of New York, residing in the Southern district thereof. 
Larkin & Perry, of New York City (Albert Stickney and James L. 
Banks, Jr., both of New York City, of counsel), for plaintiff in error. 
Charles Oakes, of New York City, for defendant in error. 


ROGERS, Cireuit Judge—This is an action to recover the sum of 
$42,336 and interest upon a draft drawn by the plaintiff upon the 
defendant, and presented to the latter for payment on April 24, 1918. 
Payment was refused for a reason presently to be stated. The-draft 
was drawn pursuant to a letter of irrevocable export credit issued by 
defendant and which was in the following form: 


‘‘Ameriean Steel Co., Park Building, Pittsburgh, Pa.—Gentlemen: 
You are hereby authorized to draw upon us for account of MacDon- 
nell Chow Corporation at sight to the extent of forty-three thousand 
two hundred fifty ($43,250.00) covering shipment of tin plates. 

‘‘Doeuments (complete sets unless otherwise stated) comprising 
bills of lading issued to order, indorsed in blank. 

“*TInvoices. 

‘‘Insurance policies covering marine and war risk to be delivered 
to us against payment. 

**Insurance as above. 

‘*Bills of lading issued by forwarding agents will not be accepted, 
unless specifically authorized herein, and any modifications of the 
terms of the eredit must be in writing, over authorized signatures of 
this bank. 

‘‘Drawings must clearly specify the number of this credit. 

‘*Yours very truly, Irving National Bank of New York, 
‘*Penny, Vice-President. 
‘““W. N. Estrom, Manager Foreign Department.”’ 
‘*Entered E. A. R.”’ 


The above letter of credit was afterwards amended by a letter, 
dated July 11, 1917, in which the defendant wrote: 


‘*Please note that we have been informed by the MacDonnell 
Chow Corporation of this city that the insurance certificates covering 
marine and war risk wil! not be required under the above credit. 

** All other conditions remain as before.’’ 


The complaint alleges that the letter of credit was issued by de- 
fendant to plaintiff for a valuable consideration received by defend- 
ant, as an inducement to plaintiff to enter into and perform a con- 
tract for the sale of tin plate made between plaintiff and the Mae- 
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Donnell Chow Corporation. The latter is a New York corporation, 
and the contract between plaintiff and it provided for the sale to it 
of 3,000 base boxes of sheet tin, 14x20, 224 sheets in a box, of a base 
weight of 85, and of a weight per box of 170 pounds, at a price per 
box of $28.90 f. o. b. Pittsburgh district. It also alieges that plain- 
tiff duly sold and shipped to the said MacDonnell Chow Corpora- 
tion, f. o. b. Pittsburgh district, the merchandise above referred to, 
and the plaintiff duly presented its draft to the defendant at its New 
York office in the amount of $42,336, accompanied by bills of lading 
covering said shipment, issued to order, indorsed in blank, and in- 
voices, all as required by the irrevoeable letter of credit. It also 
alleges that plaintiff has duly performed all the requirements and 
stipulations of the irrevocable export credit issued by defendant and 
modified in the form pointed out above. 

The defendant in its answer, in addition to a general denial, set 
up three affirmative defenses. The first defense set forth the terms 
of the contract between plaintiff and the MacDonnell Chow Corpora- 
tion, and alleged that the plaintiff failed to make shipment of the 
merchandise within the time limited by that contract. The second 
defense alleged that, by reason of federal prohibition of exports from 
the United States of tin plates, the performance of the contract be- 
tween the plaintiff and the MacDonnell Chow Corporation became 


impossible of execution, inasmuch as the MacDonnell Chow Corpora- 
tion was unable to obtain a license permitting the export of the 
merchandise within the time required by the contract. The third de- 
fense alleged a resale by the plaintiff of tin plates which were the 
subject of the contract with the MacDonnell Chow Corporation, and 
claimed an offset by the amount alleged to have been realized on the 
resale. 


Letters of credit have long been known to the commercial law, 
and the principles which govern them are well established. A letter 
requesting one person to make advances to a third person on the 
eredit of the writer is a letter of credit. These letters are general 
or special. They are general, if directed to the writer’s correspond- 
ents generally. They are special, if, as in the case at bar, they are 
addressed to some particular person. If the letter is addressed to a - 
particular person, who advances goods or money on it in accordance 
with its tenor, the letter becomes an available promise in favor of 
the person making the advance. When acted on, and the advances 
made in accordance with its terms, a contract is created between the 
writer of the letter and the party who has acted upon it, upon which 
an ‘action can be maintained. 

_ The evidence shows that plaintiff delivered the tin plate contract- 
ed for to the Waynesburgh & Washington Railroad Co., and that 
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this was within the Pittsburgh district, as the contract required. It 
also appears that the bills of lading were issued on April 23, 1918. 
The bills of lading, the invoices, the letter of credit, and the draft 
were presented to the defendant on the next day, and payment was 
refused, although the letter of credit, as appears on its face, did not 
expire until June 13, 1918. The first’ defense that plaintiff failed to 
make shipment within the time limited by the contract is without 
any basis of fact. 

The second defense, that the contract became impossible of ex- 
ecution, inasmuch as the MacDonnell Corporation was unable to ob- 
tain a license from the United States government permitting the ex- 
port of tin plate, is wholly inconsequential. The liability of the bank 
on the letter of credit as agreed upon between plaintiff and defend- 
ant was absolute from the time it was issued, and it was quite imma- 
terial whether the defendant could export tin or not. The law is 
that a bank issuing a letter of credit like the one here involved can- 
not justify its refusal to honor its obligations by reason of the con- 
tract relations existing between the bank and its depositor.. 

In Gelpcke v. Quentell, 74 N. Y. 599, the plaintiffs were bankers 
in the city of New York, and defendant was a banker at Bremen. 
The defendant, in December, 1859, opened a credit with the plaintiff 
in favor of Henry Rodewald & Co. in New Orleans to the amount of 
$50,000. The plaintiffs on January 17, 1860, wrote Henry Rodewald 
& Co. that Quentell had opened a credit with them in Rodewald 
& Co.’s favor ‘‘to be used by your drafts sixty days’ sight against 
shipments of consignment to the address’’ of Quentell, and ‘‘that 
your drafts will meet with prompt protection.”’ On January 18, 
1860, Quentell wrote to the plaintiffs, stating that he was obliged 
to recall the credit extended to Rodewald & Co., but that if, up to 
the arrival of the letter, acceptances had already been made against 
the credit, the plaintiffs’ drafts for reimbursement would be prompt- 
ly honored, and asked the plaintiff to cammunicate to Rodewald & 
Co. the revocation of the credit. The plaintiffs received the letter 
of revocation on February 6, 1860, and on the same day wrote Rode- 
wald & Co., notifying them of the revoeation. On February 1, 4 and 
7 Rodewald & Co. drew bills upon plaintiffs, who accepted the same 
on February 8, 10, and 13, and paid them at maturity, notifying de- 
fendant. He refused to reimburse plaintiffs. The court held: 


‘That defendant could not, by his revocation of the credit, escape 
liability to indemnify plaimtiffs against responsibilities which they 
had incurred, or require them to violate contracts which they had 
made, in pursuance of the letter of credit before notice of the revo- 
eation; that as, in pursuance of defendant’s instructions, plaintiffs 
had given credit to Rodewald & Co., and promise! to accept their 
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drafts, which credit was outstanding at the time they received the 
revocation, it was binding upon them, and they were bound to accept 
the drafts drawn by Rodewald & Co. before they were notified of the 
withdrawal of the eredit thus given them. 


In Sovereign Bank of Canada v. Bellhouse, Dillon & Co., Ltd., 23 
Quebee Official Law Reports (King’s Bench) 413, it appears that 
one Richardson had contracted to buy 36,000 barrels of cement from 
Bellhouse, Dillon & Co. of London. The latter had contracted to buy 
the same quantity of the cement from Thomas Bell, Sons & Co. of 
Antwerp. Richardson induced the Sovereign Bank of Canada to 
issue a letter of credit in favor of Bellhouse, Dillon & Co. The letter 
of credit was addressed to the Anglo-Austrian Bank, London, E. C. 
When Bellhouse, Dillon & Co. began drawing under the letter of 
eredit, the Anglo-Austrian Bank informed them that it had been 
canceled by Richardson. Thomas Bell, Sons & Co, thereupon can- 
eeled their contract with Bellhouse, Dillon & Co., and the latter 
brought suit against the Sovereign Bank for damages. In the course 
of the opinion of the court Mr. Justice Carroll said: 


*‘Could this contract be annulled at the demand of Richardson, 
supposing there is an absolute promise on the part of the bank? We 
must answer in the negative. Undoubtedly a person who can induce 
a bank to give him a letter of credit may by his subsequent line of 


conduct justify the bank in canceling it; but it is not the same when 
a customer induces a bank to give a letter of credit to a third party. 
In that case, the customer cannot, by his own will, compel the bank 
to eancel the letter, because there is no contract between the cus- 
tomer and the bank, but only between the bank and the third 


99 


party.... 


There is but one vital question involved in this case. It is whether 
the letter of credit already set forth herein is a complete and inde- 
pendent contract between the plaintiff and the defendant. This court 
is satisfied that it is, and that by it the defendant gave authority 
to the plaintiff to draw ups.) it up to the sum of $43,250, and im- 
pliedly promised to pay drafts so drawn, when accompanied by cer- 
tain specific documents, to wit, the invoices and bills of lading, pro- 
vided the drafts were drawn and presented prior to the expiration 
of the credit on June 13, 1918. ° 

The defendant in effect seeks to read into the contract a provisiomr 
that the plaintiff’s rights under the letter of credit should be subject 
to the superior right of the MacDonnell Chow Corporation to modify 
the contract which the bank had made with the plaintiff. We do not 
so understand the law. 


Judgment reversed. 





714 THE BANKING LAW JOURNAL 


PATENT ON CHECK PROTECTING DEVICE 
HELD VALID 


Hedman Mfg. Co. v. Todd Protectograph Co., United States Circuit 
— Court of Appeals. 265-Fed. Rep. 273. 


uw fe 


The patent of the Todd Protectograph Co., covering a device 
for protecting checks by imprinting the amount on the face of the 
check, is valid. 


Suit by the Todd Protectograph Co. against the Hedman Manu- 
facturing Co. and others. Decree for complainant, and defendants 
appeal. Affirmed. 


ALSCHULER, Cireuit Judge (after stating the facts)—The claims 
in controversy have to do, not with the mechanism whereby the 
printing means is caused to move and make the impression, but with 
the type itself and the platen with which it co-acts in producing the 
impression upon the interposed instrument. The platen is of metal, 
having across its surface a regular series of parallel grooves or 
ridges, of shape to receive corresponding grooves or ridges across the 


type. The characters may be of any desired form. 

Thus the type, being first thoroughly inked, not only prints the 
character upon the face of instrument, but at the same time presses 
the paper between the ridges, lacerating it at the places where the 
ridges of the type press into the corresponding depressions of the 
platen, and the ink penetrates and impregnates the lacerated or sev- 
eral edges, so that alteration of the printed part is made far more 
difficult than with ordinary printing upon an unmutilated surface. 

Appellants’ apparatus, comprising what may be termed the print- 
ing press, is radically different from that of the patent; but, when 
the type is arranged for printing, there is presented a series of char- 
acters of any desired shape, with parallel grooves and ridges across 
them, designed to be pressed down upon the paper, which rests upon 
a platen having corresponding grooves and ridges to receive those 
of the type, lacerating and printing the paper in the same manner as 
is done by the type and platen of the patent. The only difference 
is found in the fact that in the description of the patent the grooves 
and. ridges are shown perpendicularly across the characters, as ap- 
pears in the illustration, while in the alleged infringing device they 
run diagonally, resulting in a corresponding cutting or laceration of 
the characters on the instrument. 

Appellants deny infringement on the ground, first, that the patent 
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did not contemplate ridges running otherwise than as they are 
shown, and that the diagonal ridges of the alleged infringing device 
are wholly without the purview of the patent; and, second, because 
appellants’ device follows the teacking of the prior art and not of 
the patent. 

In the claims there is no limitation respecting the inclination of 
the ridges with reference to the letters; and while the patent draw- 
ings show no variation from ridges perpendicularly across the char- 
acters, we do not perceive wherein the law of the patent device is 
such that the ridges may not be inclined, if for any reason inclination 
is preferred. We do not think the diagonal ridging of the platen 
and type evades the spirit of the invention or the letter of the grant. 

In support of the contention that appellants’ device follows only 
the prior art, many patents are cited, but the ones mainly relied on 
are those of Beebe and Hendrick. 

The Beebe patents are Nos. 554,613, 1896, 576,999, 1897, and 594,- 
319, 1897. The nearest of these is the last one, which shows type 
consisting of regularly spaced punch points of conventional designs 
such as dots, diamond shapes, circles, squares, and the like, arranged 
in the general form of the desired character. The die thus formed 
by the type fits into and co-acts with a corresponding matrix or 
platen, the surface of which is a regularly arranged series of corre- 
sponding indentations to receive the punch points of the type. Thus 
this universal platen will serve as the matrix for any character which 
may be formed by the employment of the punch points. The inter- 
posed paper pressed between the type and platen is thus embossed and 
serrated, forming the character so made by the series of points, and 
the inking of the points causes the paper to be inked at the points of 
indentation. The difference in the devices is indicated by the differ- 
ence in the impressions produced. In Beebe it is a character com- 
posed of a series of regular conventional designs, arranged as nearly 
as may be in the form of the letter or figure, while in the alleged in- 
fringing devices the characters are in usual normal or any desired form, 
with a series of parallel ridges across them, While the difference is 
not broad, it is sufficient to overcome the contention that appellee’s 
device follows the Beebe patents. t 

The Hendrick patent, No. 104,148, 1870, claims only a ‘‘printing 
apparatus with a platen having a cutting, perforating or scarifying 
surface.’’ The patent drawings and specifictions show three forms 
of machines embodying the invention. The feature which appellants 
stress is the platen which Hendrick describes as having ‘‘ parallel eut- 
ting edges,’’ which his Figure 5 shows to be diagonal (D), substan- 
tially as the platen in the alleged infringing device, and, for that 
matter, differing only in the inclination from the platen of the patent 
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drawings. But a reading of the specifications and inspection of the 
drawings make it very plain that the essential concept of the Hen- 
drick invention was only the cutting edges or points of the platen, 
and that correspondingly edged or ridged type was not only with- 
out his concept, but is positively excluded. The scheme of that 
patent was to cause the cutting of the paper to be done from below, 
in such manner as in no way to disturb the printing surface above. 
After describing the operation of cutting from below by means of 
the ridges or points of the platen, the specification says that— 


‘‘The paper where thus printed will be smooth, and any matter 
which may have been previously written or printed upon it will not 
be rendered indistinct.”’ 


The intention of excluding any but regular type, unbroken by 
serrations or otherwise, is further manifested in the specification, 
where it is stated: 


“‘T am aware that types have been produced of a great number 
of fine points or punches and used in combination with a soft platen 
for pricking letters . . . through the paper, but owing to the liabil- 
ity of such types becoming injured in the breaking of their points, 
and for other reasons such types are objectionable.’ 


And it is pointed out that having the sharp ridges or points on 
the surface of the platen obviates this objection of having them on 
the type; and it is further stated that, if in use the cutting edges or 
points on the platen become dulled a new platen can be substituted. 
This last would be unnecessary where the printing characters had 
the ridges corresponding with and fitting into the depressions in the 
platen. 

In at least one of the figures there shown, and possibly contem- 
plated in others, there appears an ink ribbon just under the type, 
upon which the type would first strike in its descent upon the paper. 
This, also, would militate against the plan of type ridges to fit into 
the depressions of the platen, for the ribbon would thus also be forced 
with the paper between the ridges, thereby not only interfering with 
the action on the paper, but causing speedy destruction of the ribbon. 

Upon the hearing appellants conducted an interesting experiment 
with an ordinary hand-numbering machine, in which they had placed 
a steel platen with sharp diagonal ridges upon which the type would 
strike. It was claimed that this produced an example of the Hen- 
drick machine, and the experiment consisted in inserting the paper 
in its proper place, and striking the ordinarily sharp blow for print- 
ing, whereby not only were the characters printed upon the paper, - 
but the blow on the cutting edges of the platen produced on the orig- 
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inally smooth surfaces of the brass type corresponding ridges, which 
thereafter were in register with those of the platen, and causing 
the paper to be ridged and printed substantially as with appellants’ 
machine. The insistence is that the Hendrick machine in its use 
necessarily produced those corresponding ridges in the type, and 
there would then be present all the essential elements of appellee’s 
machine, as well as of the claims in question, viz., the grooved and 
ridged type co-acting with corresponding ridges and grooves in the 
platen. If such operation were part of the plan of Hendrick’s in- 
vention, the character of the type metal would be an important fea- 
ture, so as to insure through use the corresponding ridges upon the 
type through contact with the platen. On the subject the specifica- 
tions are silent, and the drawings show no serrations on the illus- 
trated characters, and, as pointed out, the law of that patent excludes 
the ridging of the type surface. 

We cannot consider experience from actual use of Hendrick ma- 
chines, since it does not appear from the evidence that such were 
ever made or used. The Hendrick invention, while serving to nar- 
row the field in this art, even then quite narrow, and still further re- 
stricted at the time of Todd’s invention, does not justify appellants’ 
contention that its machine follows the Hendrick invention, nor re- 
lieve it from the charge of infringement of the claims in issue. The 
differences pointed out between the prior patent devices referred to 
and those of appellee likewise patentably distinguish those prior 
patent devices from the claims of the patent in issue, and overcome 
suggestion of the invalidity of the claims on such prior art. 

The decree of the District Court is affirmed. 


USURIOUS NOTE AND MORTGAGE—FILING 
CHATTEL MORTGAGE 


Robinson, Thieme & Morris v. Whittier, Supreme Court of Washing- 
ton. 191 Pac. Rep. 763. 


The defendant signed several netes, payable to the plaintiff, 
all payable within three months, bearing eight per cent. interest. 
The notes aggregated $3,250, but the amount loaned to and ad- 
vanced to the defendant was only $2,250. According to an agree- 
ment signed by the parties, at the time of making the loan, the 
extra $1,000 was compensation to the plaintiff, the lender, for 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition § 576, 1145. 
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visits to be made to the place where the borrower’s business was 
being carried on, for purposes of inspection and giving advice. It 
was held that this was merely a device to evade the usury statute 
and that the transaction was usurious. 

Under the statutes of Washington, a chattel mortgage, to be 
valid as against the mortgagor’s creditors, must be accompanied 
by an affidavit of good faith and filed within ten days after ex- 
ecution. More than ten days after the execution of a mortgage, 
accompanied by the required affidavit, the mortgagor re-dated and 
re-acknowledged the mortgage, but did not again swear to the affi- 
davit. It was held that the filing of the mortgage within ten 
days thereafter did not render it valid as against creditors. 


Department 1. 

Appeal from Superior Court, King County; J. T. Ronald, Judge. 

Action by Robinson, Thieme & Morris against H. C. Whittier and 
others. Judgment for defendants, and plaintiff appeals. Affirmed. 

Roberts & Skeel and L. B. Schwellenbach, all of Seattle, for ap- 
pellant. 

Gates & Helsell and Van Dyke & Thomas, all of Seattle, for re- 
spondents. 


MITCHELL, J.—This is an action upon four promissory notes ag- 
gregating $3,250 and to foreclose a chattel mortgage to secure the 


same, given by H. C. Whittier to the plaintiff. Fairbanks-Morse & 
Co. and Mill & Mine Supply Co. were made parties defendant be- 
eause they had taken possession of certain of the chattels covered by 
the mortgage. Defendant Whittier answered with the defense of 
usury, and the other defendants pleaded usury and a failure te file 
the chattel mortgage within ten days after its execution and delivery. 
Upon the trial the defenses were satisfactorily proved, and from the 
judgment to that effect plaintiff has appealed. 

The notes, in the total sum of $3,250, bearing 8 per cent. interest 
per annum, were dated August 2, 1918, and were made payable at 
several dates from August 15 to October 15, 1918. It is conceded 
that Whittier received only $2,250. Appellant claims the transaction 
was not usurious and attempts to vindicate the additional $1,000 
(which by being included in the notes was to bear interest) upon 
the claim that it was intended as pay to appellant for services to be 
rendered, according to the terms of a separate writing therefor signed 
by Whittier at that time. Whittier was engaged in a small logging 
business in King County. He became financially embarrassed. He 
applied to appellant for a loan, explaining his condition. Appellant 
was engaged in the real estate, loan, and insurance business in 
Seattle. Whittier asked for a loan of $2,000, but finally decided on 
$2,250. George R. Thieme, who conducted the negotiations for the 
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appellant, made Whittier come back several times, and finally Whit- 
tier told him that rather than fall down on the proposition he could 
afford to and would pay $1,000 for the loan. Then the notes and 
mortgage were prepared and given, and at the same time, upon re- 
quirement of the appellant, there was signed by both parties the writ- 
ten instrument in question, wherein appellant agreed ‘‘to visit the 
timber operations of the party of the first part from time to time, 
inspect the operations, advise regarding purchase of equipment, cc- 
operate in making of sales, and generally give first party the benefit 
of the business judgment and experience of the party of the second 
part.’’ 

In support of the legality of this agreement it is argued by appel- 
lant that if the cireumstances attendant upon the making of a loan 
may require any kind of services to be rendered to the borrower, for 
such services rendered in good faith the lender may properly require 
compensation, in addition to a reasonable amount of interest upon the 
money loaned. The argument may be conceded, since the proposition 
contained therein admits the quality or test of good faith. A money 
lender bent upon violating the rule of public policy contained in the 
statute against usury not infrequently resorts to the subterfuge of a 
contemporaneous contract to pay for services rendered or to be ren- 
dered by the lender or for profits earned upon a transaction other 
than the making of the loan, to conceal the true nature of the trans- 
action. The form of the agreement is immaterial; and as was writ- 
ten upon this subject in Uhler v. Olympia, 87 Wash. 1, 151 Pae. 117. 
152 Pace. 998: 


‘‘But we have steadfastly held that any device, however specious, 
to defeat the law will not be tolerated, and this, too, whether it is 
made the subject of proof or is apparent from the admitted facts.’’ 


The contract, couched in vague and general terms as to the kind 
of services to be rendered, is indefinite as to time. If measured by 
the length of time the notes were to run, then appellant was to re- 
ceive $1,000 and interest out of ten weeks’ output of this small log- 
ging business. Whittier failed and ceased logging operations about 
the last of August. In proof of the good faith of the contract for 
services, appellant testified to what it actually did. There is some 
dispute in this regard, but we are satisfied, as evidently the trial 
court was, that it amounted to practically nothing. Thieme, whe 
looked after the matter for the appellant, was inexperienced in con- 
ducting logging operations. He visited the camp two or three times 
before it closed down; for what purpose it is not shown; certainly 
he neither called for nor upon Whittier upon either of those visits. 
Whittier testified he had a foreman at the camp and that there was 
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nothing for appellant to do and that it did not perform any services 
there. The market for logs was good, with prices going up. Appel- 
lant, by one of its officers, claims to have examined a motor truck to 
be used at the camp about the time the loan was made, but the 
record shows Whittier had already purchased it. After the camp 
was shut down, while it is true appellant became active in the matter 
of the disposition of the logs, its manifest purpose in so doing was to 
get as much money as possible out of a bad situation to apply on the 
loan. Whittier testified the $1,000 ‘‘was for interest on the loan’’. 
True, that at the time of having the contract written he made a state- 
ment to the contrary, but we are convinced he did so under pressure 
of the plan adopted by the appellant in making the loan. We are 
satisfied the means employed amounted to a shift or device to cover 
illegal interest on money loaned, and that the transaction was usu- 
rious. 

Appellant also contends, contrary to the finding of the trial court, 
that the chattel mortgage was filed within ten days from the time of 
the execution thereof. The mortgage, to be good against respondents 
Fairbanks-Morse & Co. and Mill & Mine Supply Co., who were eredit- 
ors, must, under Section 3660, Rem. Code, have been accompanied by 
the affidavit of the mortgagor that it was made in good faith, ete., 
acknowledged and filed within ten days from the time of the execu- 
tion thereof in the office of the county auditor. The facts are that at 
the time of making the notes, August 2, 1918, Whittier executed and 
delivered the chattel mortgage duly acknowledged and accompanied 
by his affidavit of good faith, ete. Appellant held it until August 
20, 1918, without filing it with the county auditor. On August 20, 
1918, Mr. Thieme called Mr. Whittier into his office, told him he had 
neglected to file the mortgage, and had an understanding with him 
which was put in writing and signed by Mr. Whittier. The writing, 
addressed to the appellant, refers to and identifies the chattel mort- 
gage and says: 


‘‘T hereby consent to said mortgage ‘being redated August 20, 
1918, and acknowledgment being retaken as of this same date.”’ 


Then, appearing before a notary public, Mr. Whittier, without 
signing or re-signing the instrument or any part of it, and without 
making any affidavit of good faith, ete., simply re-acknowledged the 
mortgage. The notary public changed the date to August 20, and on 
August 23, 1918, appellant filed the mortgage in the office of the 
eounty auditor. The instrument or any part of it has not been in 
the possession of the mortgagor since it was executed and delivered 
by him on August 2, 1918. It will be noticed that the statute (Sec- 
tion 3660, Rem. Code) makes no difference as to the class of credit- 
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ors. Those protected are all the creditors, ‘‘both existing and subse- 
quent, whether or not they have or claim a lien upon such property.”’ 
The statute is plain in requiring the making of the mortgage proper; 
that it be accompanied by the affidavit of good faith; that it be ac- 
knowledged and filed within ten days from the time of the execution 
thereof. Each and all are essentials without which it can have no 
validity against creditors. Section 3661 of the Code also provides, 
**Every such instrument within ten days from the time of the execu- 
tion thereof shall be filed’’; that is, an instrument made in observance 
of and containing the formalities mentioned in the former section. It 
is not contended that Mr. Whittier was actually sworn on August 
20 as to the good faith of the transaction. That he did not intend 
his former affidavit to be revived or repeated by his conduct on 
August 20 is made manifest by his writing to the effect that the 
mortgage be redated and the acknowledgment retaken on that date. 
The oral proof is to the same effect. He specified certain parts of 
the old instrument and thereby necessarily excluded another part. It 
is claimed by appellant, however, that the affidavit, having been ac- 
tually made on August 2, was sufficient under the statute. 

Our attention is called to the case of Allen v. American Loan & 
Trust Co., 79 Fed. 695, 25 C. C. A. 147, wherein the chattel mortgage 
statute of this state as it then existed was considered. In that case 
an instrument which. covered both real and personal property had 
been executed without an affidavit of good faith and recorded only 
as a real estate mortgage. Later the mortgagor executed an affidavit 
ot good faith, caused the same to be attached to the mortgage, and 
it was thereafter duly recorded as a chattel mortgage. The court 
held the legal etiect of what was done equal to a rewriting, re-sign- 
ing and reacknowledgment of the instrument; that is, by his act of 
attaching a new instrument to the old one and delivering it he there- 
by impliedly made the instrument in all of its parts a new one as of 
that date. The present case is distinguishable, for here nothing new 
was attached to the instrument, nor was there any new delivery, and 
by a familiar rule of construction, Whittier, by his writing and con- 
duet pursuant thereto, excluded the remarking or redating of the af- 
fidavit of good faith. 

Further, appellant relies upon the cases of Engleright v. Annes- 
ser, 19 Ohio Cir. Ct. R. 73, and Perry v. Ruttan, 10 U. C. Q. B. 637. 
Each of those cases considered a chattel mortgage statute that re- 
quired the mortgagee to make the affidavit of good faith, and in each 
ease the affidavit had been made prior to filing but on a date differ- 
ent from that of the execuiion of the mortgage. In each case it was 
contended by the creditor that a proper construction of the statute 
required the mortgagee to make the affidavit at the time the mort- 
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gage was executed. In each case the statute, different from ours, 
contained no provision with reference to the time within which the 
instrument should be filed after it was executed, acknowl<dged, and 
accompanied with the aftidavit of good faith. In each ease the de- 
cision was against the creditor. In the Ohio case the court observed 
that the statute was silent as to when the affidavit should be made, 
while im the Upoper Canada case, where the affidavit was made some 
days later than the mortgage and just before filing it, it was aptly 
said that such course was caleulated to advance rather than defeat 
the edjeet which the Legislature had in view. If an affidavit of good 
faith by the mortgagor which antedates the filing by a period of time 
in excess of that provided by the statute within which the instrumen;s 
must be filed is to. be held sufficient, then the object which the Legisla- 
ture had in view would be defeated rather than advanced. The subject 
is covered by the statute the terms of which must control. 

Lastly it is contended that even if the mortgage was invalid the 
taking of possession of the property by appellant before any rights 
of respondent creditors accrued would cure such invalidity. We do 
not find that the appellant ever took possession of the property in- 
volved, nor does the finding of the trial court upon that subject so 
declare. Upon closing down the logging camp appellant’s drayman, 
for and under the directions of Mr. Whittier, took certain chattels 
from the camp to be stored as directed by Mr. Whittier in Seattle, 
looking to an adjustment of his affairs among all the ereditors. On 
arriving in Seattle the drayman, contrary to the instructions of Mr. 
Whittier and surreptitiously, diverted the things to some place at or 
near Monroe, Wash., not under the care of appellant. The next day, 
upon learning of the location of the articles, Mr. Whittier, with re- 
spondent creditors, took possession of the articles and at that time 
delivered to each of the respondent creditors those articles that were 
purchased from him and for which he had not been paid. Appel- 
lant’s testimony shows it knew nothing of and did not authorize the 
removal of the goods from the logging camp. Under these circum- 
stances there was no possession by appellant; hence the rule relied 
on has no application here. 


Judgment affirmed. 
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BANK ENTITLED TO COLLECT ON FIDELITY 
BOND 


Bank of Willow Lakes v. Syverson, Supreme Court of South Dakota. 
178 N. W. Rep. 989. 


The plaintiff bank secured a fidelity bond, insuring it against 
loss through the dishonesty of its cashier and assistant cashier. 
The bond provided that the bonded officials might be transferred 
from one position to another at the bank’s pleasure. Later the 
two officials purchased sufficient stock to give them control of the 
bank, elected themselves to the board of directors, which consisted 
of three members, and, as directors, made themselves president 
and eashier of the bank. In an action by the bank against the 
surety company to recover for losses sustained through the wrong- 
ful acts of the officers in question, it was held that the fact that 
the officers became in substance the owners and managers of the 
bank and were no longer employees, did not affect the surety 
company’s liability and that it was responsible for loss sustained 
by the bank. 


Action by the Bank of Willow Lakes and another against Walter 
George Syverson and cthers. From a judgment for plaintiffs and 
from an order denying new trial, defendants appeal. Affirmed. 

Cherry & Marker, of Sioux Falls, for appellants. 

Mather & Stover, of Watertown, for respondents. 

SMITH, J.—In this case there are 55 assignments of error, accom- 
panied by an additional assignment of insufficiency of the evidence, 
embracing 20 particulars; the former covering 16 pages and the lat- 
ter 13 pages of appellant’s brief. It is manifestly impossible to con- 
sider such assignments separately, without disregarding the .reason- 
able limitations which must attend judicial decisions. We have con- 
sidered them all, but shall refer only to those which we deem con- 
trolling and decisive of the rights of the parties. 

In 190%, the Bank of Willow Lakes had a capital stock of $5,000; 
3U shares were owned by E. A. Syverson, 10 shares by Walter G. 
Syverson, and 10 shares by M. G. Anderson. E. A. Syverson was 
president of the bank, and the three men named constituted its 
board of directors. In 1909, through stock dividends, the capitaliza- 
tion was increased to $10,000, doubling the amount of stock held by 
each of the three stockholders. W. G. Syverson was cashier, and J. 
F. Flindt assistant cashier. In June, 1909, the bank made applica- 
tion to the defendant surety company for a schedule bond, covering 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §161. 
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W. G. Syverson, cashier, and John F. Flindt, assistant cashier, as em- 
ployees of the bank, each in the sum of $5,000. The application was 
accompanied by the personal application and declaration of the 
cashier and assistant cashier. The applications were accepted and « 
bond issued. The application contained provisions for renewal of the 
bond from year to year, and provided that upon renewal the liability 
thereunder would be and continue as if the bond haa been originally 
written for a term including the period of such renewal. The bona 
was renewed annually until April 21, 1913, at which time the bond 
sued upon was issued, without any renewal of the original applieca- 
tion. By this bond the surety company covenanted: 


‘To make good . . . any loss which the employer may sustaia 
by reason of any act of personal dishonesty, forgery, theft, larceny, 
embezzlement, wrongful conversion or abstraction, on the part of any 
employee . . . in any position in the employer’s service.”’ 


It also contains the further provision: 


“*The employer may, at any time, transfer any and every em- 
ployee for whom the company is or may become, during the con- 
tinuance of this bond, surety hereunder, from one position to an- 
other, and shift such employees about at pleasure, without notice to 
the company, and the company shall be liable and remain liable te 
the employer for any loss occasioned by such employees as fully and 


to the same extent as if no transfer had been made.”’ 


In 1911 the defendants W. G. Syverson and John Frederick Flindt 
purchased and became owners of 80 shares of the bank stock: W. G. 
Syverson was elected president of the bank, and Flindt cashier, while 
Syverson, Flindt, and one Anderson, who owned the remaining 29 
shares of stock became the board of directors. 


Appellants’ first and main contention seems to be that the change 
of official positions of Walter G. Syverson and Flindt, and their ex- 
clusive management and control of the business of the bank, effected 
through their purchase and ownership of a majority of the stock, 
worked such a change in the hazard assumed by the indemnitor 
as to release it from all iiability. The case of Farmers’ & Mer- 
chants’ Bank v. U. S. Fidelity & Guaranty Co., 28 S. D. 315, 
133 N. W. 247, 36 L. R. A. (N. 8S.) 1152, is chiefly relied upon 
to sustain this contention. Appellants’ argument proceeds upon 
the theory that Syverson and Flindt, as majority stockholders, hav- 
ing elected themselves as majority directors, and, as majority di- 
rectors, having elected themselves cashier and assistant eashier, are 
no longer employees, within the meaning of the bond, but have be- 
come, in substance and fact, the owners and managers of the bank 
itself. Under the provisions of the poliey, the election of Syverson 
and Flindt as directors, or as cashier and assistant cashier, or to any 
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other position in the bank, without notice, was expressly consented 
to by the insurer, and therefore such changes could in no manner 
affect its liability for their acts as ‘‘employees’’. The only remaining 
condition (not referred to in the applications or policy) which can 
be claimed to affect the hazard is that which is involved in and 
might result from changes of stock ownership. The defense there- 
fore ultimately rests upon the fact that Syverson and Flindt, as own- 
ers of a majority of the stock, have caused themselves to be elected 
to positions which gave them complete control and mastery of the af- 
fairs of the bank, and wholly relieved them from any supervision or 
control of their acts. 

It must be assumed that the indemnitor, by consenting that the 
employees whose integrity is guaranteed by its bond might at any 
time be shifted from one position to another at pleasure, without 
notice to the company, and that the company should remain liable 
as fully and to the same extent as if no transfer had been made, 
either assumed that such change in itself involved no increase of 
hazard, or that it intended to waive any increased hazard which 
might be supposed to arise from such changes. Under this provision 
of the policy, the mode in which such changes might be accomplished 
would seem tu have been considered wholly immaterial, for the rea- 
son that neither the application nor the policy contains any pro- 
vision which limits either the conditions upon or the means through 
which such changes might be effected, one of which was a possible 
change in stock ownership. It is clear that changes in offices or po- 
sitions of employees effected by the acts of majority stockholders 
other than such officers and employees themselves would not change 
or effect the liability of the insurer. Neither the application nor the 
policy contains any provision, express or implied, which contem- 
plates that any increase in the hazard might arise, should the ma- 
jority holders of stock see fit to elect themselves to official positions 
and assume actual and exclusive control of the business of the bank. 
Certainly such a situation is one which, if it was deemed material as 
affecting the hazard, cannot be assumed to have been overlooked by 
the guaranty company in the preparation of its applications and 
bond forms. 


An examination of the bond in this case discloses numerous and 
minute provisions and conditions, both present and prospective, in- 
tended to safeguard the insurer against increased hazards; but no- 
where do we find, either in the application or policy, any conditions 
attending, or even any reference to, changes in stock ownership. 
Must we not assume that the company did not consider possible 
ehanges of stock ownership as affecting the hazard involved, even 
though the same men whose integrity was guaranteed, and who con- 
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stituted a majority of the stockholders, should choose to place 
themselves in active management and control of the affairs of the 
bank? May we not assume that the bonding company considered 
the hazard lessened rather than increased, when persons holding a 
majority of the stock, and therefore most heavily interested in the 
success of failure of the business, should themselves choose to assume 
direct control and management of the affairs of the bank? Neither 
the application nor the policy in this case contains any warranties, 
express or implied, nor any representations, from which an inference 
of increased hazard may be drawn in case the employees whose in- 
tegrity is guaranteed should become majority stockholders, and 
thereby invested with absolute and plenary management, control, and 
supervision of the affairs of the bank. The application and policy 
constitute the entire contract between the bank and the company, 
and the courts are without power to interpolate into it conditions 
wholly foreign to its express or implied provisions. For this reason 
we are of the view that the case of Farmers’ & Merchants’ Bank v. 
U. S. Fidelity & Guaranty Co. should not be followed. This view 
renders it unnecessary to consider a number of collateral propositions 
urged by appellant’s counsel, chief of which is that the defendant 
company would not have issued the policy, had it been advised that 
Syverson and Flindt had become the owners of a majority of the 
stock. 


Appellant also contends that its liability to the plaintiff bank. if 
any liability existed, was a several liability arising from the several 
wrongful acts of Flindt and Syverson, respectively, in an amount not 
exceeding $5,000 as to each, and that the judgment of the court as 
upon a joint liability is erroneous. So far as we van discover from 
the record, no such question appears to have been raised at the trial, 
and we must decline to consider it upon this appeal. But, even if the 
judgment is technically erroneous, appellant was not prejudiced, for 
the reason that the judgment is based upon findings of fact to the 
effect that the Bank of Willow Lakes suffered pecuniary loss by rea- 
son of the personal dishonesty of W. G. Syverson in the sum of $5,- 
000 and that the Bank of Willow Lakes suffered pecuniary loss by 
reason of the personal dishonesty of John Frederick Flindt in the 
sum of $1,500; the judgment being the aggregate of these two sums, 
with interest and costs added. 


Appellant’s next contention is that, even if the bond sued upon 
was in foree, the evidence fails to disclose any loss to the bank re- 
sulting from acts of embezzlement, abstraction, or conversion, 
amounting to personal dishonesty, through any acts of W. G. Syver- 
son during the period covered by the bond. The evidence discloses 
that the defendant Syverson drew checks upon the State Bank of 
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Bancroft aggregating $5,500, and that these checks were found in 
possession of the bank at the time the same was taken in charge 
by the department of banking and finance. There was also evidence 
tending to show that they were carried in the bank as cash items, 
and that at or about the time the several checks came into the bank 
the private account of Walter G. Syverson was credited with amounts 
corresponding to the amounts of the various checks, and that noth- 
ing was ever received by the Bank of Willow Lakes on account of 
the checks. The evidence also discloses that, at the time the public 
examiner took possession of the bank, the private account of Walter 
G. Syverson in the bank was reduced to about $100. 

Appellant challenges the probative force and effect of this evi- 
dence to sustain the finding of the trial court to the effect that the 
bank suffered financial ioss in the sum of $5,000 by reason of these 
acts. We are of the view that the evidence is sufficient to sustain 
the conclusion that W. G@ Syverson, in substance and effect. sub- 
stituted his own worthless checks in lieu of cash in the bank and ap- 
propriated the cash to his own use. Such an act was nothing less 
than a plain embezzlement of the funds of the bank, and was an act 
of personal dishonesty insured against by the terms of the bond. The 
trial court found that Flindt had appropriated and converted to his 
own use (in other words embezzled) funds of the Bank of Willow 
Lakes, aggregating $1,500, substituting therefor his two promissory 
notes, without collateral security or a responsible indorser, and with- 
out having first secured the approval of a majority of the directors, 
properly recorded in the minute book, in violation of Section 31, Art. 
2, ec. 222, Laws of 1909. Section 31, so far as material here, reads as 
follows: 

‘‘And no active officer or employee of any corporation transacting 
a banking business in this state shall be permitted to borrow any of 
the funds of the bank upon his own note or obligation without hav- 
ing first obtained the approval of a majority of the board of direc- 
tors of the bank, and the approval, if obtained, shall be properly 
recorded in the bank’s minute book. No such loans shall be made 
without ample collateral or a responsible indorser. Any individual 

. who shall violate the provisions of this section shall be deemed 


quilty of embezzlement of the funds of said bank to the extent of 
said note or obligation so given,’’ ete. 


Appellant admits, and states in its brief, that this finding is 
founded upon two promissory notes, one for $900 and another for 
$600, signed by defendant Flindt and one S. B. Flindt, his wife, 
both payable to the Bank of Willow Lakes. Appellant contends that 
the evidence is insufficient to sustain this finding. The notes were 
without collateral, or a responsible indorser, and were utterly worth- 
less. Appellant’s contention appears to be that the evidence does 
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not show affirmatively that the notes were given for money loaned 
by the bank to the Flindts. Assuming this to be true, we are of the 
view that notes, payable to the bank itself, constitute presumptive 
evidence that they were given for loans of bank funds. Appellant’s 
argument is that the notes may have been given in transactions other 
than loans by the bank. If so, the burden rests upon defendant to 
show such facts by way of defense. 

Appellant next contends that, even though the notes are worth- 
less and represent a total loss to the bank, yet it does not appear 
that such loss was occasioned by any act of embezzlement, abstrac- 
tion, or conversion by Flindt, amounting to personal dishonesty, 
within the terms of the bond. Section 31, Art. 2, ¢. 222, Laws of 
1909, above quoted, declares that no active officer or employee of the 
bank shall be permitted to borrow any funds of the bank upon his 
own note or obligation without the approval of a majority of the 
board of directors, properly recorded in the bank’s minute book, and 
further provides that ‘‘no such loans shall be made without ample 
collateral or a responsible indorser,’’ and declares that a violation of 
this section constitutes embezzlement of funds of the bank. There 
can be no doubt that the bank has sustained a financial loss to the 
amount of these notes. The statute declares that the loaning of 
bank funds to an officer of the bank without ample security or a 
responsible indorser amounts to embezzlement of the funds so loaned. 
This law was in force when the bond was issued, and is as much a 
part thereof as though written into the bond. We are. of the view 
that the loan of funds of the bank to himself by an officer of the 
bank without ample collateral or a responsible indorser amounts to 
embezzlement, and is such a plain violation of official duty as 
amounts to personal dishonesty, whether done with or without the 
permission of the board of directors of the bank. 

Again appellant contends that it is relieved from liability because 
the bank failed to notify the company of acts of personal dishonesty 
of its employees by telegram addressed to its New York office within 
10 days after becoming aware of such dishonest acts, and by not giv- 
ing full particulars thereof by registered letter within 90 days. The 
findings of the trial court as to the particular wrongful acts upon 
which the judgment is predicated cover the only matters which are 
material upon this question. Without reviewing the evidence, all of 
which we have examined with care, it is sufficient to say we are 
entirely satisfied that the defendant has waived any defense, if any 
existed, founded upon these provisions of the bond. 

After a careful consideration of the entire record, we are of the 
view that it discloses no prejudicial error. The judgment and order 
of the trial court are therefore affirmed. 





This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference 
to the transaction out of which the question arises, 


PAYING CHECKS PRESENTED BY STRANGER 


Texas. 
Editor, Banking Law Journal: 

Dear Sir—Oceasionally a stranger calls at our window and pre- 
sents for payment a cheek drawn on this bank. The signature is 
genuine and the funds are on deposit, but the stranger cannot be 
identified. He requests that we furnish him with a cashier’s check 
or draft payable to his order in lieu of the check. Should he nego- 
tiate our draft. and it develops later that he is not the payee named 
in the first-mentioned check drawn on us, but that he is an imposter 
representing himself to be the payee, and while still representing 
himself to be the payee negotiates our draft, could we be held liable 
by an innocent purchaser of our draft, due to the fact that we have 
not used diligence in issuing our draft? 

Active Vice-President. 


Answer—A drawee bank should not, in my opinion, pay a check 
presented by a stranger, nor issue to the stranger a draft payable to 
the order of the payee named in the check, until the stranger has 
properly established his identity. 

Assume that a stranger appears at a bank, having in his posses- 
sion a check drawn on the bank and payable to the order of A. B. 
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Smith. If the bank pays the check and it is later found ont that the 
stranger was not the person named as payee in the check, the bank 
will not be permitted to charge the amount of the check against the 
account of the drawer. If the stranger is not the A. B. Smith named 
in the check, then his indorsement is a forgery and the rule is that 
a bank which pays a check bearing a forged indorsement, pays out 
its own money and not its depositor’s. It is not a question of 
the exercise of proper diligence by the bank. The only question in- 
volved is the genuineness of the payee’s indorsement. The stranger 
may be able to place before the bank letters and other evidence suffi- 
cient to convince a cautious banker that he is A. B. Smith. Never- 
theless, if the indorsement is a forgery, the bank is liable. There are 
eases of this kind where the bank may escape liability by showing 
that the payment was brought about by negligence on the part of the 
drawer. But, in these cases, the burden is on the bank and it is 
not often that the bank is able to avoid liability in this manner. 

A ease bearing on this point is Citizens’ National Bank vy. Evans, 
126 N. E. Rep. 234, recently decided by the Appellate Court of In- 
diana and published in the April, 1920, Banking Law Journal, page 
215. 

In this case a depositor in the Citizens’ National Bank signed a 
check, leaving blank the date, name of payee and amount, and de- 
livered it to his agent, W. N. Brown, to be used in the purchase of 
livestock. The check was lost or stolen. Later it was presented to 
the drawee bank by a stranger, filled out for $435, payable to the 
order of W. N. Brown. The stranger indorsed it ‘‘W. N. Brown,”’ 
and the bank paid it without requiring identification. It was held 
that the bank was liable to the drawer of the check for the amount. 

In the opinion the court said: ‘‘Where a check is presented for 
payment by a person who is unknown to the bank, it becomes the 
imperative duty of the bank to require him properly to identify him- 
self as the payee named in the check. For its own protection the 
bank may go further. It may refuse payment until the stranger 
brings in a person whom the bank knows to be financially respon- 
sible and who is willing to become an indorser.’’ 

Nor does the bank, in a ease of this kind, protect itself by issu- 
ing a draft, payable to the order of the person named as payee in 
the check, and delivering it to the stranger. The reason is that, in 
issuing the draft, the law presumes that the intention of the bank is 
that it shall be paid upon the indorsement of the person with whom 
it is dealing. The person to whom the draft is issued may be guilty 
of fraud, but so far as the rights of a holder in due course are con- 
cerned, his indorsement is not a forgery. If the instrument comes to 
the hands of a holder in due course, such holder may enforce it 
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against the drawer. Likewise, if the drawee pays it, the payment is 
valid as against the drawer. 

A recent decision on this point is Montgomery Garage Co. v. 
Manufacturers’ Insurance Co., Court of Errors and Appeals of New 
Jersey, 199 Atl. Rep. 296. This decision will be found in the August, 
1920, issue of the Banking Law Journal at page 537. 


WHAT CONSTITUTES FINAL PAYMENT OF CHECK 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—a<As a subscriber to your valued monthly will you kindly 
favor us with an expression of your legal department on just what 
constitutes final payment of a check? I have in mind a check pre- 
sented at the teller’s window or through the mail, stamped paid in 
the teller’s cage and then turned back by the bookkeepers the same 
business day. Does that cancellation in the form of a rubber stamp 
jeopardize recovery from the indorser? Cashier. 


Answer—There are decisions to the effect that placing a ‘‘paid’”’ 
stamp on a check does not, in itself, constitute payment. 

One such decision is Hunt v. Security State Bank, Oregon, 179 
Pac. Rep. 248, published in the June, 1919, Banking Law Journal at 
page 404. 

In this case a check on the defendant bank came in by mail from 
another bank, with instructions to remit. The check was stamped 
‘*paid’’ and placed on a spindle, but before it was charged against 
the drawer’s account, or a draft forwarded in payment, the drawer 
eame in and instructed the bank not to pay the check. The bank, 
nevertheless, sent its draft in payment of the check. It was held that 
stamping the check and placing it on a spindle did not constitute 
payment. Consequently, the order to stop payment was received in 
time and should have been observed.. The bank was held liable to 
the drawer of the check for the amount. 

Another case is Bank v. Bank, 127 Tenn. 205, 154 S. W. Rep. 965. 
|Here a check on a certain bank was received by the bank in the 
‘mail from a correspondent bank. The drawee bank stamped the 
check ‘‘paid’’ and placed it on a hook for cancellation. At the time 
tthe check was received the drawer’s account was not sufficient to 
pay it. But he was in the habit of making frequent deposits and it 
we assumed that a deposit covering the check would be made during 


the day or the next morning. When the deposit was not made on 
the following morning the drawee erased the ‘‘paid’’ mark, protested 
it and returned it to the forwarding bank. No entry of the check 
was made on the books of the drawee bank. It was held that there 
had been no payment of the check by the drawee bank. 
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Another decision of this character is Traders’ National Bank v. 
First National Bank, which will be found in the March, 1920, issue 
of the Banking Law Journal. 

But where entries have been made on the books of the drawee 
bank, charging the check against the account of the dgawer and 
erediting it to the account of the party, to whom payment is to be 
made, a different conclusion is reached. For instance, in Consoli- 
dated National Bank v. First National Bank, 129 N. Y. App. Div. 538, 
a bank, being the holder of a check, forwarded it to the drawee bank. 
The latter marked the check ‘‘paid’’ and charged it against the ac- 
count of the drawer. It also credited it to the account of the for- 
warding bank. During the day a person, other than the drawer, ap- 
peared at the drawee bank, stated that the deposit belonged to him 
and instructed the drawee not to pay any checks against it. The 
next day the drawee canceled the ‘‘paid’’ mark, made new entries 
in its books and protested the check. It was held that, in legal 
effect, there had been a payment of the check and that the credit 
thus given by the drawee bank could not be revoked. 

The cases referred to are all cases in which the check involved 
is sent by mail. There are other cases, in which the holder of a 
check passes it through the teller’s window, in the bank on which it 
is drawn, for deposit to the credit of his account. In these cases it is 
generally held that, if the depositor is given credit for the amount 
in his passbook, the bank may not afterwards revoke the credit upon 
discovering that the check overdraws the account against which it 
was issued. The theory of these decisions is that, in legal effect, 
there is no difference between paying such a check in cash and giving 
the holder credit for the amount in his passbook. In either event the 
transaction is closed. The only state, so far as we know, which has 
held to the contrary on this proposition, is California. In that state 
it is held that the bank has until the close of banking hours on the 
day the deposit is made to ascertain whether the check is drawn 
against sufficient funds. 


oe 


GIVING DUPLICATE FOR LOST CHECK 


North Dakota. 
Editor, Banking Law Journal: 

Dear Sir—One A received from one B in return for services a 
check drawn on a neighboring bank. A claimed to have lost the 
check and so he received another check for the same amount from B. 
A eashed the second check and, later on, the first check, at a bank in 
this town. If B had not stopped payment at the drawee bank, I pre- 
sume he would be liable on both checks, but what recourse would the 
bank in this town that paid the supposedly lost check have if the 
maker had stopped payment at the drawee bank? 
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Could the bank that cashed the check sue the maker as on a bill 
of exchange’? How would you proceed to stop payment so as to be 
safe as maker when a second check is issued, and what recourse, to 
sum up, has the bank that had the check returned as dishonored? 


Cashier. 


Answer—In the question asked in the above letter, it appears 
that the payee of a check, on an out-of-town bank, claiming that 
he had lost it, obtained another check from the drawer. The payee 
eashed the second check and later the first check, at a local bank. 
The drawer of the checks stopped payment of the first check and it 
was thereafter returned to the bank which cashed it by the bank on 
which it was drawn. The question is: What are the rights of the 
local bank, as against the drawer of the check? 

The local bank is entitled to enforce the check against the drawer, 
provided it is a holder in due course. To be a holder in due course 
the bank must have paid value for the check, taken it before it was 
overdue and had no notice of the payee’s fraudulent act. Apparently 
the local bank would be a holder in due course, under the cireum- 
stances recited unless, perhaps, it received the check after it was 
overdue. There is no fixed rule as to when a check becomes over- 
due. The only rule is that, in order to be a holder in due course of 
a check, an indorsee must receive the check within a reasonable time 


after its date. The decisions are in conflict on the question. It has 
been held that a check, transferred seven days after its issuance, was 
not overdue, and also that a check negotiated five months after its 
date was not open to defenses. On the other hand, it has been held 
that a check became overdue where it was transferred twenty-six 
days after its date. 


FORTY-SIXTH ANNUAL CONVENTION OF THE AMERICAN 
BANKERS’ ASSOCIATION 


The following is the official program of the Genera] Sessions of the Amer- 
ican Bankers’ Association Convention, held in Washington, D. C., October 18 to 
22: 

Tuesday, October 19. 
Convention Called to Order at 9:30 A. M. by the President, Richard S. Hawes. 
invocation. 
Address of Welcome, Col. Robert N. Harper, Vice-President of the District of 

Columbia Bankers’ Association. 

Address of Welcome, Hon. Thomas R. Marshall, Vice-President of the United 

States. 

Response to Address of Welcome, Thomas B. McAdams, Second Vice-President 
of the American Bankers’ Association. 

Annual Address, Richard S. Hawes, President of the Association (Including Re- 
port of Administrative Committee and Executive Council). 

Report of Constitutional Committee, M. A. Traylor, Chairman. 
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Address, Hon. E. T. Meredith, Secretary of Agriculture, “Banking and Agri- 
culture.” 

Report of Currency Commission, A. Barton Hepburn, Chairman, 

Address, John J. Pulleyn, President, Emigrant’s Industrial Savings Bank, New 
York, “Transportation and Its Effect on Credit.” 

Report of Public Relations Committee, William P. Sherer, Chairman, 


Wednesday, October 20 


Convention Called to Order at 9:30 A. M. by the President, Richard S. Hawes. 

Invocation. 

Report of Trust Company Section, Lynn H. Dinkins, President. 

Report of Savings Bank Section, S. Fred Strong, President. 

Report of Clearing House Section, Raymond F. McNally, President. 

Address, Hon. David F. Houston, Secretary of the Treasury, “Government 
Finance.” 

Report of National Bank Section, Walter W. Head, President. 

Report of State Bank Section, John W. Butler, President. 

Report of American Institute of Banking, Stewart D. Beckley, President. 

Address, Fred I. Kent, Vice-President, Bankers Trust Company, New York 
City, “International Relations.” 

Report of Committee on Commerce and Marine, John McHugh, Chairman. 

Report of State Secretaries Section, Robert E. Wait, President. 

Address, Fred W. Ellsworth, Vice-President Hibernia Bank & Trust Co., New 
Orleans, “Publicity, Public Relations.” 


Thursday, October 21. 


Convention Called to Order at 9:30 A. M. by the President, Richard S. Hawes. 
Invocation. 


Report of Committee of Five, M. J. Dowling, Chairman. 


Report of Committee on Americanization and Thrift, S. Fred Strong, Chairman. 

Address, Joseph H. Defrees, President, United States Chamber of Commerce, 
“Service Organizations.” 

Report of Committee on Education, R. O. Kaufman, Chairman. 

Report of Gold Bonus Committee, George M. Reynolds, Chairman. 

Address, Sol Wexler, J. S. Bache & Company, New York City, “Financing and 
Underwriting Big Business.” 

Report of Agricultural Commission, Joseph Hirsch, Chairman, 

Report of Nominating Committee. 

Address, John Kendrick Bangs, “The Incorrigible Optimist.” 

Appointment of Resolutions Committee 

Report of Committee on Federal Legislation, Fred Collins, Chairman. 

Report of Committee of Seven, William George, Chairman, 


Friday, October 22. 

Convention Called to Order at 9:30 A. M. by the President, Richard S. Hawes. 

Invocation. 

Report of State Legislative Committee, M. A. Traylor, Chairman. 

Report of Committee on Acceptances, Jerome Thralls, Chairman. 

Address, H. W. Robinson, President First National Bank, Los Angeles, Calif., 
“Commodity Financing.” 

Report of Insurance Committee, George A. Holderness, Chairman. 

Report of Resolutions Committee. 

Report of Committee on Federal Reserve Membership Campaign, J. H. Puelicher, 
Chairman. 

Address, Oscar Wells, President First National Bank, Birmingham, Ala., “Fed- 
eral Reserve Banks.” 

Discussion. 

Address, George Woodruff, President First National Bank, Joliet, Ill, “The 
Country Banker’s Problems.” 
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ENTERTAINMENT 


Monday, October 18. 


8 P. M. Dinner of Reserve City Bankers to be presided over by Fred W. 
Ellsworth, vice-president, Hibernia Bank & Trust Co., New Orleans, La.; The 
New Willard Hotel. 

Tuesday, October 19 


3 P. M. Automobile ride through Rock Creek Park and lawn party at 
Chevy Chase Club. Refreshments will be served; 8 P. M. Lecture at the United 
States Bureau of Standards by Professor S. W. Stratton, Director. An inspec- 
~ tion of buildings and exhibits. The Bureau of Standards is located at Con- 
necticut Avenue and Pierce Mill Road, near Cleveland Park, and those desiring 
to avail themselves of this interesting occasion will be provided with special 
cars going and coming; 8 P. M. Private view United States National Museum 
of Natural History, main building located in the Mall, Tenth and B streets, N. 
W., a short five-minute walk from the headquarters hotel; 8:30 P. M. Reunion 
of members of the American Institution of Banking, New Willard Hotel. 


Wednesday, October 20. 


2:30 P. M. Special visit to the Old United States National Museum, which 
is the depository of the national collections. This visit must necessarily be 
made in the day time for the reason that the buildings are never illuminated 
The location of these buildings is in the Mall between Seventh and Twelfth 
streets and within easy walking distance of headquarters hotel; 9 P. M. to ball, 
New Willard Hotel. 


Thursday, October 21 


2:30 P. M. Visit to Mt. Vernon by electric car. This visit is primarily for 
ladies, and, while set for this particular afternoon, it may be made on any after- 
noon during the convention; 8 P. M. Smoker. To be held in the “Arcade”, 
Fourteenth Street, near Park Road. Special electric cars will be provided for 
this occasion; 8:15 P. M. Theatre party for the ladies, arranged at several of 
the leading theatres. 


Friday, October 22. 


10:00 A. M. A golf tournament will be held at the Chevy Chase Club. The 
handsome trophy known as the St. Louis Cup will be awarded the player making 
the lowest medal score, whose name will be inscribed thereon and who May re- 
tain possession of the cup until the next A. B. A. convention. The first player 
winning this honor three times will get permanent possession of the cup; 3 P. M, 
United States Cavalry and Artillery drill at Fort Myer, Virginia, under the di- 
rection of the Commandant, Colonel W. C. Rivers. Special cars will be parked 
near the headquarters hotel for the conveyance of the delegates and guests to 
Fort Myer, and will also be used for their return to Washington; 8 P. M. Priv- 
ate view Corcoran Gallery of Art, which is just west of the White House and 
within easy walking distance from headquarters hotel; 8 P. M. Visit to the 
Pan American Union Building, the delightful home of the Pan American Re- 
public. This building is located on Seventeenth street, just south of the Cor- 
ceoran Gallery of Art. 













and October 16, 1920: 











Loansand 
Members of Federal Discounts 
Reserve Bank Average 
1919 
Bank of New York, N. B. A... $53,243,000 
Bank of the Manhattan Co.... 78,246,000 
Mechanics’ & Metals Nat. Bk. 163,469,000 
Bank of America............. 34,151,000 
National City Bank.......... 570,870,000 





Chemical National Bank...... 92,367,000 
Atlantic National Bank....... 20,412,000 






Nat. Butchers & Drovers Bk.. 4,908,000 
American Exchange Nat. Bk.. 132,667,000 
National Bank of Commerce... 414,949,000 









I EE ntitnkedscbeue dee 22,196,000 
Chatham & Phenix Nat. Bk... 127,299,000 
Hanover National Bank....... 145,218,000 
Metropolitan Bank .......... 44,533,000 
Corn Exchange Bank......... 166,812,000 












Importers & Traders Nat. Bk. 43,159,000 


National Park Bank.......... 202,810,000 
East River Nat. Bank........ 10,102,000 
Second National Bank........ 21,579,000 











First National Bank.......... 356,369,000 


Irving National Bank......... 127,541,000 


N. Y. County Nat. Bank...... 12,969,000 
Continental Bank ............ 8,040,000 
Chase National Bank......... 405,774,000 








Fifth Avenue Bank........... 20,819,000 


Commercial Exchange Bank.. 8,400,000 







Commonwealth Bank ........ 8,715,000 
Garfield National Bank....... 13,530,000 
Fifth National Bank.......... 10,195,000 
Seaboard National Bank...... 53,124,000 









Liberty National Bank........ 104,864,000 





Coal & Iron Nat. Bank....... 26,477,000 
Union Exchange Nat. Bank... 16,921,000 
Nassau Nat. Bank, Bklyn..... 16,870,000 





CS, EE we evcweescucecs 19,464,000 






State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank ............. 16,441,000 
TON TREE 0.ccdescctceverce 5,236,000 
Se BEE Ncctasnacveeen anes 58,143,000 
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Loans and 
‘Discounts 
Average 


1920 
$46,949,000 
137,187,000 
212,945,000 

58,426,000 


597,418,000 - 


148,829,000 
20,151,000 
4,648,000 
138,397,000 
380,215,000 


COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of. the associated banks 
reported to the New York Clearing House for the week ending October 4, 1919, 


Legal Net 
Deposits 
Average 


1919 
$37,682,000 
69,688,000 
154,799,000 
27,061,000 
652,831,000 


68,410,000 
16,629,000 
3,904,000 
102,436,000 
271,160,000 








Legal Net 
Deposite 
Average 

1920 
$34,743,000 
112,455,000 
155,844,000 

57,046,000 

628,603,000 









113,809,000 
15,890,000 
3,926,000 
112,112,000 
276,987,000 











23,021,600 
127,228,000 
125,037,000 

38,802,000 
154,579,000 


20,450,000 
104,855,000 
129,740,000 

34,477,000 
156,067,000 





41,645,000 
220,748,000 
12,066,000 
23,845,000 
342,213,000 





218,273,006 
14,750,000 
7,415,000 
401,483,000 
20,460,000 








7,307,000 
9,078,000 
15,313,000 
14,739,000 
52,308,000 





98,777,000 
18,941,000 
18,837,000 
17,629,000 
23,492,000 









18,264,000 
5,659,000 
69,929,000 





26,801,000 
166,354,000 
11,149,000 
17,087,000 
186,312,000 


126,634,000 
13,299,000 
6,309,000 
319,229,000 
18,430,000 


7,650,000 
8,920,000 
12,455,000 
9,301,000 
50,963,000 











23,324,000 
121,388,000 
119,538,000 

44,338,000 
162,532,000 











29,623,000 
156,432,000 
12,659,000 
17,880,000 
211,023,000 








194,420,000 
14,641,000 
6,036,000 
294,011,000 
19,506,000 









7,713,000 
9,400,000 
15,088,000 
13,539,000 
49,021,000 








94,450,000 
16,317,000 
18,415,000 
12,780,000 
17,802,000 


17,263,000 
5,140,000 
54,115,000 





76,411,000 
14,117,000 
18,327,000 
14,456,000 
23,027,000 








18,549,000 
5,612,000 
70,527,000 


